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Abstract

The report provides an in-depth analysis of thevigions of Articles 82-86 TFEU, which especiallyatievith

the “Judicial cooperation in criminal matters”, seit in the framework of Title V of the TFEU, deedtto the
“Area of Freedom, Security and Justice”. While &lgs 82 and 83 TFEU deal with approximation of lamsl
regulations of the Member States (and in particafrnational provisions of criminal law and crimina
procedure), Articles 85 and 86 TFEU covers what tencalled the institutional dimension of such a
cooperation.

Article 82 TFEU brings mutual recognition in gerdegeams within the scope of the EU’s competencel, gines

in particular the European Parliament and the Cibgeoeral regulatory powers on this matter.

Article 83 TFEU is the fundamental provision as &8 the harmonisation of substantive criminal l&w i
concerned; this article lists the areas in whiok &pproximation of laws can be realised and itirdistishes
between the cases of “particularly serious criméhvai cross-border dimension” and the ones in wiieh
approximation proves essential “to ensure the gffeémplementation of a Union policy in an areaiethhas
been subject to harmonisation measures”.

Article 84 TFEU deals with the preventive sidethe “security” dimension of the common area m&feflom,
security and justice, establishing the competericéghe EU for adopting measures in the field of fioei
prevention”.

Article 85 TFEU deals with the actual main EU adtosuch a field, that is to say Eurojust.

Article 86 TFEU introduces the necessary legal $&si the establishment of a European Public Prdses
Officen as a new European actor with direct poveéligvestigation and prosecution.

All these provisions open very significant perspesd for an improvement of the protection of the@isnment,
provided that the crucial role of the environmenthie EU construction is fully recognised and prbptaken
into consideration when implementing these prowisio
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1 Article 82 TFEU

1.1 Preliminary remarks

Article 82, together with Article 83 TFEU, needshie read in the light of Chapter 1 of Title V okt FEU,
which sets out the general goals to be achievéhisrfield. More specifically, article 67 TFEU dtifates that the
Union shall constitute an area of freedom, secuaitg justice with respect for fundamental rightsl ahe
different legal systems and traditions of the MemBeates (MSs). Moreover, it reads that the Uniballs
endeavour to ensure a high level of security thinomgasures to prevent and combat crime, racisngpkeabia,
and through measures for coordination and cooperabetween police and judicial authorities and othe
competent authorities, as well as through the niuteeognition of judgments in criminal matters anf,
necessary, through the approximation of criminatslaAs a result, in the light of the Treaty of Lisbdhe AFSJ
reflects broader trends in European integratiomelg the increasing scope of European law combinitid a
more flexible model of integration. As it has beeighlighted by some authors integration in the AE&d
therefore be seen to be a system for organisinfgreiice, since the limited nature of its competeribe
increased capacity for a “multi-speed” Europe abdva all the variety of tools and techniques aimt to
construct a complete pan-European legal regimerdtheér to increase cooperation and inter-opetgtbitween
national legal system and thereby manage variatittin a single coherent system.

Within such a wide concept of the AFSJ, the arearihinal law is the subject of Chapter 4 of Titleof the
TFEU.

! See Jean Claude PiriBhe Lisbon Treaty, A legal and Political Analyg&ambridge: University Press, 2010),
167 ff.; Stephen D. Coutts, “The Lisbon Treaty dahd Area of Freedom, Security and Justice as ama Afe
Legal Integration”, http://www.cyelp.com/index.php/cyelp/article/vieddl Daniel Flore, “Justice pénale et
sécurité européennes: I'apport du Traité de Lisbtniournal Tribunaux2010): 306-308; Steve Peers, “Mission
Accomplished? EU Justice and Home Affairs Law Aftiee Treaty of Lisbon”Common Market Law Review
(2011): 611 ff.; Ester Herlin-Karnell, “The Lisbdfreaty Evaluated: Impact and Consequences. Flayilihd
Loyalty in the AFSJ”, London, 31 January-1 Febru@gll, www.uaces.orgOana-Mariuca Petrescu, “The
European Judicial Cooperation in Criminal Mattersy ithe Light of the Lisbon Treaty”,
http://journaldatabase.org/articles/european_judicicooperation_criminal.htmyl Helmut Satzger, “Study on
Police and Justice Cooperation in the European Jnio
http://www.janalbrecht.eu/fileadmin/material/Dokume/SATZGER__Study_on_Police_and_Justice_Cooperatio
n_28 11 13 final.pdf

2 See Coutts, “The Lisbon Treaty and the Area ob&oen, Security and Justice as an Area of Legagtat®n”,
107.



1.2 Judicial cooperation and mutual recognition in criminal
matters

Article 82 - para. 1 — Judicial cooperation in ciimal matters in the Union shall be based on thengiple of
mutual recognition of judgments and judicial demis and shall include the approximation of the lzavsl
regulations of the Member States in the areas reteto in paragraph 2 and in Article 83.

The European Parliament and the Council, actingatordance with the ordinary legislative proceduseall
adopt measures to:

a) lay down rule and procedures for ensuring redtign throughout the Union of all forms of judgmerand
judicial decisions:

b) prevent and settle conflicts of jurisdictionween Member States;
¢) support the training of the judiciary and juditstaff;

d) facilitate cooperation between judicial or ecaglent authorities of the Member States in relatit;
proceedings in criminal matters and the enforcenodmtecisions.

The provision of Article 82, para. 1, brings mutwatognition in general terms within the scope s EU's
competence and paragraph 1 (a) gives in partith&aEuropean Parliament and the Council generalla&gy
powers on this subject. Actually, the principlenafitual recognition has been the motor of Europetegration
in criminal matters in the recent past. Hence, d@swirstly mentioned explicitly in the Tampere Rdescy
Conclusions (15th-16th October 1999) as the costene of the judicial cooperation between the MBd a
further reiterated in the Hague Programme, adopt&004, further in the multi-annual Programmeha AFSJ
for the period 2010-2014, the so-called StockhohmgRamme, approved by the Council in December 2069
ultimately in the EU Justice Agenda for 202@&here the Commission reiterates that the “EU gesfiolicy has
sought to develop a European area of justice besemutual recognition and mutual trust by buildiogdges
between the different justice systems of the Men3iates” and in the Conclusions of the Europeam€ibheld
in Bruxelles on 26/27 June 20i4uch a principle requires that judicial decisigssued by one MS (issuing
State) should be executed without further formeditby any other MS (executing State), trying t@lglgh the
“free movement of judicial decisions”, without otitlwv only little harmonisation of standards and #afions.
Actually, the principle of mutual recognition wasstly adopted in the internal market (within the-called First
Pillar according to the pre-Lisbon terminology)ethit has been extended to a quite different pddima, the
AFSJ, and in particular to judicial cooperation,emhit serves different purposes, causes diffqgesttlems and
has to take different forms. In particular, whereéihin the internal market the principle of mutuatognition
means that the individual can take advantageouslatds and it facilitates the exercise of individineedoms
(free trans-border movement), in the context of AiSJ, on the contrary, the application of suchriagiple
means that the individuals are to be subjectedigaddantageous or coercive measures of a foreigntog

® Communication from the Commission to the EuropBariiament, the Council, the European Economic and
Social Committee and the Committee of the Regidhg, EU Justice Agenda for 2020 — StrengtheningtTrus
Mobility and Growth within the Unigr1.03.2014, COM(2014)144 final.

4 Conclusions of the European Council, Bruxellés,J@ne 2014, EUCO 79/14, 5, which stress that ‘Stheoth
functioning of a true European area of justice wéhpect for the different legal systems and ti@kt of the
Member States is vital for the EU. In this regarditual trust in one another’s justice systems ghoal further
enhanced”.



which interfere with their rights and liberties,vitrag consequently the effect of threatening theedieams of
individuals®

The first piece of legislation implementing thenmiple of mutual recognition was the Framework Bixi (FD)

on the European Arrest Warrant (2002yhich represented a strong development for E@opénion criminal
law, together with the entry into force of a setméasures applying the mutual recognition primatdlythe
financial side of criminal law enforcement - iie.2003 the FD on the execution of orders freezirgperty and
evidence’ in 2005 the FD applying mutual recognition to fisal penaltie$:in 2006 the FD on the application
of the principle of mutual recognition to confiscat orders’ More recently, in 2008 the FD applying the
principle of mutual recognition to judgments inrgimal matters imposing custodial sentences or nieasu
involving deprivation of liberty® and the FD on the application of the principle rofitual recognition to
judgments and probation decisions with a view te Bupervision of probation measures and alternative
sanctions; in 2009 the FD on the application of the principfemutual recognition to decisions on supervision
measures as an alternative to provisional detefttiorere also adopted.

However, the application of mutual recognition inndnal matters raises significant challenges fbe t
constitutional and criminal justice different triadns of Member States and for the protection efdamental

rights. At the same time, the application of thisxgiple in such field may also have important iroations for

the European Union, bringing to the fore issuesahpetence and legitimacy, and reframing the waiatiip

between the Union and Member States in the fielctiafinal law™

® See in this respect Markus Mostl, “Preconditiamsi limits of mutual recognition"Common Market Law
Review47 (2010): 408 ff.

6 Council Framework Decision 2002/584/JH®.J) 2002 L 190/1, 18.07.2002

" Council Framework Decision 2003/577/JH®,) L 196, 02.08.2003vhich extends the principle of mutual
recognition to pre-trial orders freezing properntyewidence.

8 Council Framework Decision 2005/214/JHA of 24 Feioy 2005 on the application of the principle oftoal
recognition to financial penaltie®J L 76, 22.3.2005, 180.

® Council Framework Decision 2006/783/JHA of 6 OeoB006 on the application of the principle of naltu
recognition to confiscation ordei®J L 328, 24.11.2006, 5%8.

10 Council Framework Decision 2008/909/JHA of 27 Mmber 2008 on the application of the principle of
mutual recognition to judgments in criminal matténsposing custodial sentences or measures involving
deprivation of liberty for the purpose of their erdement in the European UniddJ L 327, 5.12.2008, 246.

1 Council Framework Decision 2008/947/JHA of 27 Hmber 2008 on the application of the principle of
mutual recognition to judgments and probation denswith a view to the supervision of probationasieres
and alternative sanction®J L 337, 16.12.2008, 16222

12 Council Framework Decision 2009/829/JHA of 23 @her 2009 on the application, between Member Stftes
the European Union, of the principle of mutual mguton to decisions on supervision measures as an
alternative to provisional detentio®J L 294, 11.11.2009, 2a0.

13 See in this respect the wording of the Advocatee®al Juiz-Arabo Colomer in its Opinion on the case
Advocaten voor de Wereldelivered on 12 September 2006, where he statgs ‘fhhere is, therefore, a far-
reaching debate concerning the risk of incompadiybibetween the constitutions of the Member Staiad
European Union law. The Court of Justice must pgudite in that debate by embracing the prominetd ro
assigned to it, with a view to situating the intetation of the values and principles which forra foundation of
the Community legal system within parameters comdgarto the ones which prevail in national syste(psia.

8). For a complete analysis on the problems arifiogn the application of the principle of mutuateognition,
see among others Valsamis Mitsileg&$) Criminal Law (Oxford and Portland, Oregon: 2009), 116-120;
Valsamis Mitsilegas, “The Constitutional Implicai® of Mutual Recognition in Criminal Matters in tB&J”,



In particular, as the implementation and applicgatié the EAW has showl, since the cooperation founded on
the principle of mutual recognition has resultecabolishing the requirement of double criminaliggtt for the
crime areas specifically enumerated in the abovatiowed legal acts and a previous harmonisatiosuah
offences within the MSs legal systems has lackeghyrtoncerns have arisen regarding the compliahtiei
mechanism firstly with the principleullum crimen, nulla poena sine leggranted by the European Charter of
Fundamental Rights (ECFR), the European ConvemtioHuman Rights (ECHR) and the national constihaio
traditions common to the MSs legal systems. In tegpect, it is particularly worthwhile a brief &ss of the
European Court of Justice (ECJ) case-law, concgreame questions referred for a preliminary ruibgut the
EAW.

In the caseAdvocaten voor de Wereld the Advocate General Colomer, after stressing thatEU has a
complete and effective system of human rights ptime, ensured by the interaction of three différgpheres —
national, Council of Europe and E&highlights how the principle of legality comesdrmilay during the exercise
of the States right to punish and during the apfibmn of acts which may be strictly construed apadsing a
penalty, from which it follows that the Frameworlkedsion cannot be said to contravene the prindiplause it
does not provide for any punishments or even seélatmonise the criminal laws of the Member Stdtestead,
the Framework Decision is confined to creating @ima@ism for assistance between the courts of diffebtates
during the course of proceedings to establish vghguilty of committing an offence or to executeeatsnce.
That system of cooperation is subject to a numbepnditions, in that the sentences and detentiders which
may be imposed must be of a certain severity, aigldlso possible to require that the acts corekmust be

Common Market Law Revie(2006): 1277-1311; Geert Corstens , “Criminal i¢gsin the post-Lisbon era”,
speech in the EU Seminar on mutual trust and mutdgnition,www.rechtspraak.nlMatthias J. Borges,
“Mutual Recognition and the European Court of &#stiThe Meaning of Consistent Interpretation and
Autonomous and Uniform Interpretation of Union Lder the Development of the Principle of Mutual
Recognition in Criminal Matters'Criminal Law and Criminal Justic&8 (2010): 99-114; Mdstl, “Preconditions
and limits of mutual recognition”, 432 ff.; Gillede Kerchove and Anne Weyemberdlg reconnaissance
mutuelle des decisions judiciaires pénales dansitid européenndBruxelles: Editions de I'Universite de
Bruxelles, 2002); Gian Luigi Tosato, “Some remaoksthe limits to mutual recognition of judicial dgions in
CML and criminal matters within the European UnipiRivista di diritto internazionale4 (2002): 869 ff;
Dionysios Spinellis, “Mutual recognition and harnsation of national criminal legislations. The exaenof the
European Arrest Warrant”, iRer un rilancio del progetto europeo. Esigenzeutkla degli interessi comunitari e
nuove strategie di integrazione penadel. Giovanni Grasso and Rosaria Sicurella (Mildsiffre, 2008): 457
ff.; Gisele Vernimmen-Van Tiggelen and Laura Surd@malysis of the future of mutual recognitionéniminal
matters in the European Unionhttp://ec.europa.eu/justice_home/index_en;hfaforiana Bianco, “Mutuo
riconoscimento e principio di legalita alla lucdldenuove competenze dell’'Unione europea in mateeiaale”,
in L'evoluzione del diritto penale nei settori di irtese europeo alla luce del Trattato di Lisbped. Giovanni
Grasso, Lorenzo Picotti and Rosaria Sicurella (MitaGiuffre, 2011), 171 ff.; Marta Bargis, “La camazione
giudiziaria penale nel’Unione europea tramutu@miascimento e armonizzazione: analisi e prospéftRwista
di diritto processualed4 (2012): 914 ff.; Joanna Beata Banach-Gutiert&tobalised Criminal Justice in the
European Context — How Theory meets Practibl\w Journal of European Criminal La#+2 (2013): 154 ff,;
Emily Smith, “Running before we can walk? Mutuata@gnition at the expense of fair trials in Europafea of
freedom, justice and securityRlew Journal of European Criminal Lalv¥2 (2013): 82 ff.

1 Luisa Marin, “The European Arrest Warrant and [@stic Legal Orders. Tensions between Mutual
Recognition and Fundamental Rights: the ItalianeGadaastricht Journal of European and Comparative Law
4 (2008): 474 ff.; Joachim Vogel and John R. Spentfroportionality and the European Arrest Wartant
Criminal Law Review(2010): 474-482; Joanna Apap and Sergio Carrehaditial Cooperation in Criminal
Matters — European Arrest Warrant — A Good Tes@rgund for Mutual Recognition in the Enlarged EU
CEPS Policy Briefi6 (February 2004).

15 European Court of Justice, Grand Chamber, Ca3@35, 03.05.2007, ECR [2007] 1-3633.

16 Opinion of the Advocate General Juiz-Arabo Colomrethe cas@dvocaten voor de Werelgaras. 71-82.
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classified as offences in the Member State of thetgroviding the assistance, except in the céseeooffences
referred to in Article 2(2) as they are definedthy law of the issuing Member State. Thihg, certainty required
by that principle must be demanded from the sulbistaoriminal law of the issuing Member Stated, therefore,
from the legislature and the courts of that State the purposes of commencing criminal proceediags
resolving them, where appropriate, with a sentefibe. criminal law of the Member State which exesutee
warrant simply has to provide the assistance reqdés

Accordingly, the Court — after pointing out thathe Framework Decision does not seek to harmorise t
criminal offences in question in respect of thainstituent elements or of the penalties which titéyact” and
as a resultthe definition of those offences and of the ftemsaapplicable continue to be matters determibgd
the law of the issuing Member State, which [...]smuespect fundamental rights and fundamentaalleg
principles as enshrined in Article 6 EU, and, cansently, the principle of the legality of criminaffences and
penalties” — states thatifi so far it dispenses with verifications of thequgement of double criminality in
respect of the offences listed in that provisiorticke 2(2) of the Framework Decision is not invhlon the
ground that it infringes the principle of the leijglof criminal offences and penaltie®¥

Furthermore, the ECJ affirms that the mere ratificaof conventions by a Member State cannot reisuthe
application of a conclusive presumption that thettéS observes those conventions and as a resuiWhkaw
precludes the application of a conclusive presusnpthat the Member State which [...] is indicated thg
relevant legislation as responsible observes thdgmental rights of the European Union. Thereforeg case
dealing with the transfer of an asylum seeker frame State to another, the Court states that “Articlof the
Charter of Fundamental Rights of the European Umniust be interpreted as meaning that the Membeesta
including the national courts, may not transferaaglum seeker to the ‘Member State responsibleéhiwithe
meaning of Regulation No 343/2003 where they catm@unaware that systemic deficiencies in the asylu
procedure and in the reception conditions of asyseekers in that Member State amount to substagtainds
for believing that the asylum seeker would facea risk of being subjected to inhuman or degradiiegtment
within the meaning of that provision®. Mutatis mutandishe same reasoning has to be applied to the EAW
application, so that a clear and ascertained vwlabf human rights perpetrated by the issuingeSsdtould
certainly constitute a legitimate ground for th@usal by the requested Sate to surrender an individnder the
EAW’ system?°

Focusing on the defence rights of individuals seibje the EAW, in th&Raducase? the question brought before
the ECJ refers to the right to be heard, grantedrbgles 47 and 48 ECFR and Article6 ECHR. Inipatar, the
referring court asks whether the FD on EAW, reathanlight of the ECFR and the ECHR, must be inttgal as
meaning that the executing judicial authorities cafuse to execute a European arrest warrant isurethe
purpose of conducting a criminal prosecution ondgtmund that the issuing judicial authorities dat hear the
requested person before that arrest warrant wasds$lowever, the Court considers that “an oblagyafor the
issuing judicial authorities to hear the requegtedson before such a European arrest warrantusdsgould
inevitably lead to the failure of the very systefrsorrender provided for by Framework Decision 2682 and,
consequently, prevent the achievement of the afdee@dom, security and justice, in so far as sanharrest
warrant must have a certain element of surpris@anticular in order to stop the person concermethftaking
flight”.?? However, “the European legislature has ensuretl ttfe right to be heard will be observed in the
executing Member State in such as way as not tqpommise the effectiveness of the European arrestawa

7 Opinion of the Advocate General Juiz-Arabo Colomethe casAdvocaten voor de Wereldaras. 103-104.
18 European Court of Justice, Grand Chamber, Ca3@35, paras. 52-54.

9 European Court of Justice, Joined cases C-414mti0C-493/10N.S. and M.E.21.12.2011, ECR [2011] I-
13905.

20 See in this respect Apap and Carrera, “Judiciap@cation in Criminal Matters”, 13-14.
2L European Court of Justice, C-396-11, 29.01.20&8yet reported, http://curia.europa.eu

ZEyropean Court of Justice, C-396-11, para. 40.
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system™® without infringing at the same time the defenghts of individuals. Therefore, “the executing jidl

authorities cannot refuse to execute a Europeastawarrant issued for the purposes of conductiograinal
prosecution on the ground that the requested pevasmot heard in the issuing Member State befmedrrest
warrant was issued.

Recently, in theMlelloni casé®?® the referring court (i.e. the Spanish Constitutiomribunal) wonders whether
Article53 ECFR, interpreted schematically in comgtion with the rights recognised under articlesatid 48
ECFR, allows a MS to make the surrender of a pecsmvictedin absentiaconditional upon the conviction
being open to review in requesting State, thusrdiiig those rights a greater level of protectioanttthat
deriving from the European law, in order to avoid iaterpretation which restricts or adversely afea
fundamental right recognised by the Constitutiothef requested State. Actually, the interpretationvisaged by
the national court at the outset is that Articledd3he Charter gives general authorisation to anlder State to
apply the standard of protection of fundamentaitsgguaranteed by its constitution when that stahdahigher
than that deriving from the Charter and, where sg&®y, to give it priority over the application movisions of
EU law. The Court disregards such an interpretatidrich would undermine the principle of the primad EU
law inasmuch as it would allow a MS to disapply Edal rules which are fully in compliance with tG&arter
where they infringe the fundamental rights guaradtey the State’s constitutiéh.Consequently, the Court
states that allowing a Member State to avail iteélarticle 53 of the Charter to make the surrendiea person
convictedin absentiaconditional upon the conviction being open to rewim the issuing Member State, a
possibility not provided for under Framework Deoisi2009/299, which was exactly intended to remddy t
difficulties associated with mutual recognitiondgfcisions rendered in the absence of the persareooed at his
trial arising from the differences among the MSshia protection of fundamental rights. However tiogsdoubt
on the uniformity of the standard of protectionfoidamental rights as defined in that FD, in ordeavoid an
adverse effect on the right to a fair trial and tights of the defence guaranteed by the congiitutf the
executing Member State, would mean to undermingthesiples of mutual trust and recognition, whitie FD
purported to uphold and, therefore, to comprontiseefficacy of i’

Having regard to such problems, the European Peaelié has recently outlined some recommendationsrieq
the Commission to submit on the basis of ArticleT&EU legislative proposals providing fot:

a) a procedure whereby a mutual recognition measameif necessary, be validated in the issuing blEmState
by a judge, court, investigating magistrate or muptosecutor, in order to overcome the differintgrpretations
of the term ‘judicial authority’;

b)a proportionality check when issuing mutual redbgn decisions, based on all the relevant factans
circumstances such as the seriousness of the efferiwether the case is trial-ready, the impacthenrights of
the requested person, including the protectionriefpe and family life, the cost implications ar tavailability
of an appropriate less intrusive alternative megsur

¢) a standardised consultation procedure wherebgdmpetent authorities in the issuing and exegudiember
State can exchange information regarding the ei@cudf judicial decisions such as on the assessroént
proportionality and specifically in regard to thA\W to ascertain trial-readiness;

ZEuropean Court of Justice, C-396-11, para. 41.
24European Court of Justice, C-396-11, para. 43.

% European Court of Justice, C-399/11, 26.02.20t8yet reported, http://curia.europa.eu.
6 European Court of Justice, C-399/11, paras. 56-58

2" European Court of Justice, C-399/11, paras. 62-63

% European Parliament Resolution with recommendatim the Commission on the review of the European
Arrest Warrant, 27.02.2014, (2013/2109(INL)). Saeeparticular the Annex to the resolution includitige
recommendations as to some envisaged legislatofopals by the Commission.
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d) a mandatory refusal ground where there are aotist grounds to believe that the execution of tieasure
would be incompatible with the executing Memberté&saobligation in accordance with Article 6 of fheU and
the Charter, notably Article 52(1) thereof with iieerence to the principle of proportionality;

e) the right to an effective legal remedy in comptie with Article 47(1) of the Charter and Artid8 of the
ECHR, such as the right to appeal in the executilegnber State against the requested execution ofitaah
recognition instrument and the right for the regqeeserson to challenge before a tribunal any faily the
issuing Member State to comply with assurancesngieghe executing Member State;

f) a better definition of the crimes where the EA8Nould apply in order to facilitate the applicatiohthe
proportionality test.

Besides these concerns dealing with the respeftinofamental rights, the interaction between naticnaninal

justice systems in the border-less AFSJ has haigrdfisant impact in recent years on issues regeydhe
maintenance of State sovereignty in assuming jtisth and initiating prosecutions for alleged ciriiad

offences. EU criminal law may affect the claim agxkrcise of sovereignty in criminal matters in afold

manner: in not allowing a Member State to initipt@secutions for behaviour covered by tiee bis in idem
principle; and, at an earlier stage of the crimipadcess, in requesting a Member State to exewidienit its

capacity to prosecute a certain behaviour, i.eitigeor negative conflicts of jurisdiction.

The crucial role of the principle of mutual recdgom within the judicial cooperation in criminal mers is
therefore confirmed by this article, which suboedes to the realisation of the mutual recognittoa attribution
to the EU (in particular, to the European Parliangrd the Council) of the competence concerningattaption
of specific measures in criminal procedure matfdrthe same time, para. 1 mentions the approximatib
national laws on substantive criminal law and cniahi procedure within the scope of the provisiomcsi
logically the more closely the relevant nationais¢éations resemble one another the easier muagagnition
becomes. In fact, the existence of approximatiantended to generate sufficient trust betweenllegstems to
allow mutual recognition to take place between llegders.

In order to overcome some of the above mentionetdlems, which had arisen within the judicial coatien in
criminal matters in the past, and enhance the rhtrust between the MSs legal and judicial systeftcle 82,
para. 1 (lett. a-d) provides specifically for som@tual recognition measures, to be adopted thrabghco-
decision procedure by the Parliament and the Cbungparticular, they include measures:

a) on the recognition dill forms of judgements and judicial decisidiett. a) and generally such measures lead
to a framework for rules embracing all stages @& thiminal justice process: from arrest to executad
sentences;

b) for the prevention and settlement of conflictguoisdiction between Member States. Actually theltitude of
available forum states may lead to forum shoppingosecuting authorities and this does not comyptl the
right to be judged by a “court established by lawloreover, the conflict of jurisdiction lead to péel

proceedings, which are inefficient from the MSsrgpective and burdensome for the suspect. Actuallgh
problems have not been tackled yet, since the FEherprevention and settlement of conflicts ofgdiitiorf®

does not require a binding determination of theirfoiState and provides for an informal consultapoocedure,
which is not effective in preventing forum shoppiig this respect, see Article 85 for the role afr@ust in
coordinating conflicts of jurisdiction and Artic86 for the new perspectives opened by the fututengeup of an
European Public Prosecutor’s Office);

c-d) for supporting the training of the judiciargdajudicial staff and facilitating cooperation betwn judicial or
equivalent authorities of the Member States inti@heto proceedings in criminal matters and theomrégment of
decisions. Such measures aim at improving the kedyd of the judiciary and the judicial staff anchgiifying
and clarifying the cooperation procedures, in otdegnhance the mutual trust in one another’sgestystems’

29 Council Framework Decision 2009/948/JHA of 30 Noweer 2009 on prevention and settlement of confbéts
exercise of jurisdiction in criminal proceedin@s] L 328/42, 15.12.2009, 42-47

30 gee in this respect, Communication from the Corpiniis to the European Parliament, the Council, the
European Central Bank, the European Economic awthiSGommittee and the Committee of the Regidris
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1.3 Minimum standards for criminal procedural law: the
steps forward of the EU legislation

Article 82 - Para. 2 - To the extent necessanyatilifate mutual recognition of judgments and judidecisions
and police and judicial cooperation in criminal nets having a cross-border dimension, the European
Parliament and the Council may, by means of divestiadopted in accordance with the ordinary legigta
procedure, establish minimum rules. Such rules|stede into account the differences between thealleg
traditions and systems of the Member States.

They shall concern:

a) mutual admissibility of evidence between MenSiates;

b) the rights of individuals in criminal procedure;

c) the rights of victims of crime;

d) any other specific aspects of criminal procedwtech the Council has identified in advance byeaision;

for the adoption of such a decision, the Councidlislact unanimously after obtaining the consentttod
European Parliament.

Adoption of the minimum rules referred to in thegggraph shall not prevent Member States from nadig
or introducing a higher level of protection for intluals.

Article 82, para. 2, TFEU shows the awareness ®Bb legislator about the circumstance that thestrantion
of an AFSJ based on the mutual trust between ftifereit judicial systems — necessary also in otdegnsure
the best functioning of the principle of mutual @goition of judicial decisions and orders— requiadsve all the
specification of common standards ruling both thestimportant issues of the criminal procedural kavd the
defence rights and guarantees of suspected orexténsriminal proceedings. Nevertheless, in tiatliof the
“flexible harmonisation”, which characterises thé&3J, suchminimum ruleshave to take into account the
differences between the legal traditions and systefthe MSs, in order to draft a EU legislatiomgkly
acceptable — and consequently easily implementdijeall MSs.

Generally speaking, it is particularly significahtt, according to Article 82, para. 2, such minimwles apply
only to criminal matters having a cross border dimensi®herefore, it seems that such limitation shouso e
included in national legislation implementing thetdowever, this constraint is balanced by the specif
provision, which enables the Council, by unaningihd with the consent of the Parliament, to extargh s list
of issues, thus leaving an open perspective fofutee as provided for also in Article 83 TFEU.

In particular, the approximation of national law®sld deal at the moment with three main fields:

a) mutual admissibility of evidence (consequentlye EU has competence to adopt rules governing the
admissibility of evidences collected in another moy or the testimony of witnesses questioned iotlser
country);

2014 EU Justice Scoreboard7.03.2014, COM(2014) 155 final; Communicatioanfr the Commission to the
European Parliament, the Council, the European &odin and Social Committee and the Committee of the
Regions,The EU Justice Agenda for 2020 — StrengtheningtTisbility and Growth within the Uniqr2-3;
Conclusions of the European Council, BruxellesjJ@ie 2014, 5-6.

31 See PirisThe Lisbon Treatyl83.
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b) the rights of individuals involved in a criminptocedure and the rights of victims of crime. Tights of
individuals involved in the criminal procedure deagith defendants, witnesses and experts. Actuaich
provision widens the EU competence to proceduiialinal law almost in its entirety, subordinatinghibwever
to a unanimous decision by the Council and theagprof the Parliament, when it refers to subjelitierent of
those already listed in article 82, pard?2.

According to the provisions of Article 82, the EWdgislator firstly adopted in 2009 a EU’'s Roadmap fo
strengthening the procedural rights of suspectedooused persons in criminal proceedifigh. is a set of
procedural safeguards for accused persons intetodedsure that fair trial rights are protected asrthe EU.
Once fully implemented, the Roadmap will help essilmat the rights enshrined by the ECHR are resgeict
practice and in a consistent manner across all MSs.

Some Directives have been adopted as a follow-sp¢h a Roadmap.

The Directive on the right to interpretation arahslation in criminal proceeding$which allow the suspected or
accused person to understand what is happeninggdtite criminal proceeding. Furthermore, a suspeote
accused person who does not speak or understatahthgeage used in the proceedings has the rigigkdor an
interpreter or a translation of essential proceldimauments.

The Directive on the right to information in crirainproceedingg® which enshrines to the persons suspected or
accused of a crime the right to be informed onrthasic rights orally or, where appropriate, inting (e.g. by
way of a Letter of Rights), to receive also infotima promptly about the nature and the cause oattwaisation
against them, in order to prepare their defence.

The Directive on the right of access to a lawyerciiminal proceedings and in European arrest warran
proceedings, and on the right to have a third paftyrmed upon deprivation of liberty and to comrimate with
third persons and with consular authorities whié@rived of liberty*® which grants the right to legal advice for
the suspected or accused person in criminal praogedt the earliest stage of such proceedinggrendght for
person who is deprived of the liberty to be promptformed of the right to have at least one persoch as a
relative or employer, or competent consular autiegrinformed of the deprivation of liberty.

Moreover, on 27 November 2013, the European Coniomigsas presented a package of proposals to further
strengthen procedural safeguards for citizensiminal proceedings, aiming to guarantee fair trights for all
citizens, wherever they are in the European Urlioparticular, a proposal for a Directive on theesgthening of
certain aspects of the presumption of innocenceodride right to be present at trial in criminabpeedings! a
proposal for a Directive on procedural safeguacdshildren suspected or accused in criminal proices® and

a proposal for a Directive on provisional legal &d suspects or accused persons deprived of Vilzertl legal
aid in European arrest warrant proceedings have aeepted’

32 See MitsilegasEU Criminal Law 109-110.

% Roadmap for strengthening the procedural rightsusfpected or accused persons in criminal procgedin
30.11.2009, (2009/C 295/01).

3 Directive 2010/64/EU on the right to interpretatiand translation in criminal proceeding3J L 280/1,
26.10.2010, 1-7

% Directive 2012/13/EU on the right to informationcriminal proceeding€J L 142/1, 01.06.2012-10.
% Directive 2013/48/EUOJ L 294, 6.11.2013

3" proposal for a Directive of the European Parlianzenl of the Council on the strengthening of caraspects
of the presumption of innocence and of the righlbéopresent at trial in criminal proceedings, COD/2/0821
final.

% proposal for a Directive of the European Parliangem of the Council on procedural safeguards Fildren
suspected or accused in criminal proceedings, COMI®822 final.

% proposal for a Directive of the European Parlianaew of the Council on provisional legal aid faspects or
accused persons deprived of liberty and legalraléuropean arrest warrant proceedings, COM/20123/@iaal.
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Under the above mentioned Roadmap, the EuropeanmiXsion also published a Green Paper on pre-trial
detention in June 201%, since the pre-trial detention periods can consiolgr vary between MSs and
furthermore inappropriate and excessive pre-tregkdtion has detrimental effect on the right topbesumed
innocent and on the right of the suspect’s familgmmbers. Lengthy pre-trial detention can also underthe
trust needed for mutual recognition instrumentaook effectively.

According to Article 82, para. 2(c), in order tdasish minimum standards on the protection ofinistof crime,
in 2012 a Directive establishing minimum standaydghe rights, support and protection of victimsofne has
been adopted Article 1 of the Directive clarifies that the page is to ensure that victims of crime receive
appropriate information, support and protection arelable to participate in criminal proceedingsefEfore, in
order to achieve such a goal, MSs have to ensaterittims are recognised and treated in a regpestnsitive,
tailored, professional and non-discriminatory manime all contacts with victim support or restovatijustice
services or a competent authority, operating withencontext of criminal proceedings.

Special guarantees are provided for where themvicdi a child. Actually, the child's best interebtss to be a
primary consideration and be assessed on an indivithsis. A child-sensitive approach, taking doeoant of
the child's age, maturity, views, needs and corscehas to prevail. The child and the holder of piae
responsibility or other legal representative, ifjahave to be informed of any measures or righeci§ipally
focused on the child.

Ultimately, in the context of the mutual assistainteathering and exchanging evidences betweerjuttieial
systems of MSs, the Directive 2014/41/EU has intoedl a newnechanism within the judicial cooperation in
criminal matters: the European Investigation O(@©).* It represents a judicial decision issued or vadidey

a judicial authority of a Member State (the issu8tgte) to have one or several specific investigameasure(s)
carried out in another Member State (the execuitage), in order to obtain evidence, even whes dlieady in
the possession of the competent authorities oéXeeuting State. According to the Directive, th©BEVorks on
the basis of the principle of mutual recognitiordahe issuing of an EIO may be requested by a steger
accused person, or by a lawyer on his behalf, withe framework of applicable defence rights infoomity
with national criminal procedure. The applicatidrsach a mechanism must not be detrimental foreékspect of
the fundamental rights and legal principles as enetl in Article 6 of the TEU, including the right$ defence of
persons subject to criminal proceedings, and afigatibns incumbent on judicial authorities in théspect shall
remain unaffected.

This new instrument replaces most of the existagsl in the transfer of evidence between MembereStat
criminal case$® making the judicial cooperation in cross-bordevestigations easier and faster. Unlike the

“0 strengthening mutual trust in the European jutliaiaa — A Green Paper on the application of Ethicral
justice legislation in the field of detention, COMXL1) 327, Bruxelles, 14.06.2011.

“1 Directive 2012/29/EU establishing minimum stamidapn the rights, support and protection of victiofs
crime, and replacing Council Framework Decision2@20/JHA.OJ L 315, 14.11.2012, 57-73

“2 Directive 2014/41/EU regarding the European Ingasion Order in criminal matter©J L 130, 1.5.2014, 1—
36. For the first comments on this new tool see Enfile Capitani and Steve PeefShe European Investigation
Order: A new approach to mutual recognition in énah matters” http://eulawanalysis.blogspot.it/2014/05/the-
european-investigation-order-new.htnilucio Camaldo, “La Direttiva sull’'ordine europet) indagine penale
(OEI): un congegno di acquisizione della prova totd molteplici potenzialita, ma non di facile wkione”,
www.penalecontemporaneg e Amicis, “Limiti e prospettive del mandato epem di ricerca della prova”, 505
ff., who wrote when the final Directive had not hesdopted yet.

3 Council of Europe Conventioon Mutual Assistance in Criminal Matters of 20 AptP59 (and its two
additional protocols); parts of the Schengen Cotigan the 2000 EU Conventioon Mutual assistance in
criminal matters (and its Protocol); the 2008 Franmik Decision on the European evidence warrant; ted
2003 Framework Decision on the execution in theoRean Union of orders freezing property or evidefase
regards freezing of evidence).

16



European Evidence Warrafitthe EIO covers almost all investigative measusesh as interviewing witnesses,
obtaining of information or evidence already in thessession of the executing authority, and (withmes
additional safeguards) interception of telecommatins, and information on and monitoring of backaunts,
whereas it does not apply to Schengen cross-basdereillance by police officers under the Schengen
Convention, or to the setting up of a joint invgation team and the gathering of evidence withithsa team,
since these issues “require specific rules whiehbatter dealt with separately”.

As the protection of fundamental rights and in ipatar the defence rights, the Directive providesd general
ground of refusal to execute the order based omptbeection of human rights (Article11(f)), it alsecalls the
above mentioned recent Directives on the proteafdhe most important defence rights and finalgcRal 39 of
the Preamble states thdfHe creation of an area of freedom, security arsfige within the Union is based on
mutual confidence and a presumption of compliancether Member States with Union law and, in paitgc,
with fundamental rights. However, that presumpi®nebuttable. Consequently, if there are subssmfounds
for believing that the execution of an investigatmeasure indicated in the EIO would result in adwh of a
fundamental right of the person concerned and ttheg executing State would disregard its obligations
concerning the protection of fundamental rightsagmised in the Charter, the execution of the EIQusth be
refused, reiterating the principles expressed in the E@3e-law issued in the context of the protection of
asylum seekersd\(S.case, cited in para. 1.2).

Although this new tool certainly represents a $tepard in the field of judicial cooperation in @dto ensure a
better circulation of evidence in the cross-bordengestigations, some perplexities still remain ezsally
concerning the concrete possibility to use the evigs gathered through the EIO in the criminal gedings,
since many MSs have legal provisions, which provatedifferent rules about the procedure necestaypake

an evidence — gathered in another legal systemitin@te and usable in the criminal proceedingsfalet, it
would be useless to gather and transfer an eviddéaingegh the EIO, if the legal system of the isgudS did not
allow then to use it in the proceedings. Probably,it has been already stressed in relation toE#he/, a
previous harmonisation of the national legislatd®aling with the gathering and the using of evidentthe
proceedings would have been necessary.

1.4 The emergency brake and the simplified enhanced
cooperation: a flexible approach to integration

Article 82 - Para. 3— Where a member of the Coucmiisiders that a draft directive as referred irrggraph 2
would affect fundamental aspects of its criminatige system, it may request that the draft divechie referred
to the European Council. In that case, the ordinkegislative procedure shall be suspended. Aftsculision,
and in case of a consensus, the European Courdlil, stithin four months of suspension, refer thaftiback to
the Council, which shall terminate the suspensiotme ordinary legislative procedure.

“ 0On the debate concerning the European Evidencerawtaand more in general the approximation of
legislations dealing with evidence, see Gaetano Aricis, Cooperazione giudiziaria e corruzione
internazionale(Milano: Giuffre, 2007), 156 ff.; Spencer, “Theoptems of trans-border evidence and European
initiatives to resolve them”jn Per un rilancio del progetto europeo. Esigenze utiela degli interessi
comunitari e nuove strategie di integrazione pepad. Giovanni Grasso and Rosaria Sicurella (Miano
Giuffré, 2008): 471; Silvia Allegrezza, “L’armoniazione della prova penale alla luce del Trattatbisthona”,
Cassazione Penalt0 (2008): 3882 ff.; Stefano Marcolini, “La cireaione della prova nello spazio giudiziario
europeo tra vecchi e nuovi modelli: la difficilersavenza tra efficienza e tutela”, ldevoluzione del diritto
penale nei settori di interesse europeo alla lueé Tattato di Lisbonaed. Giovanni Grasso, Lorenzo Picotti
and Rosaria Sicurella (Milano: Giuffre, 2011), 585
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Within the same timeframe, in case of disagreenmemd, if at least nine Member States wish to esthbli
enhanced cooperation on the basis of the draftctive concerned, they shall notify the EuropeanliBarent
,the Council and the Commission accordingly. Inhsaccase, the authorization to proceed with enhdnce
cooperation referred to in article 20(2) of the &tg on European Union and article 329 of this Tyeahall be
deemed to be granted and the provisions on enhacwagkeration shall apply.

In order to make the provisions of articles 82 (aks® the report on Article 83), which refer to tre@y sensitive
area of criminal matters, more acceptable for thgrity of Member States, some new mechanisms andded
for: i.e. the so-called “emergency brake” systerd, & a counterbalance, the possibility to cartyaouenhanced
cooperation, through a procedure easier and fsarthe ordinary one.

The former (emergency brake) allows a Member Statéch considers that a draft legislative act woaffct
fundamental aspects of its criminal justice systensuspend the legislative procedure and bringrtatter to the
European Council, that must, after discussion arthse of consensus, within four months refer thé dack to
the Council, which must terminate the suspension.

The latter (enhanced cooperation) represents adfisdlution for those Member States, which wisttaory on
the draft legislative act, despite the activatibthe emergency brake. Actually, if disagreemerthe European
Council remains and at least nine Member Stateh wasstablish an enhanced cooperation on the basie

draft act in question, they will notify the EuropeBarliament, the Council and the Commission adoghg and

the enhanced cooperation will automatically appyneen them, thus bypassing some of the prelimistaps
which are normally required under the enhanced eajn procedure (as set out in article 329 TF&bich

requires a request to the Commission, specifyirgsttope and the objectives of the cooperation,immaditicle

20(2) TFEU, which obliges the Council to adopt tieeision at issue only as a last resort) and heradéng it

easier and faster to carry dai.

Such a provision testifies how tension exists atfieart of the system of integration in the AFStiveen the
creation of a single system and at the same time¢ing for mechanisms allowing differentiationsctéally, the
institutional arrangements, the exclusionary natireompetences, the binding nature of norms anchar@sms
of enforcement are certainly supranational in cttarawhereas the specificity of competences aaddbls and
techniques employed in fostering integration — sasthe emergency brake and the enhanced coomeratithe
area represent a strong form of differentiatedgiretgiorf® and pay particular attention to the particularisin
national systems, instead to the common objectwvedlegislation.

Probably the task of striking a fair balance betwigegration and differentiation will be undertakey the ECJ,
which will establish the limits of the autonomy eesed for MSs, in order to fulfil the common gergmanciples
and the needs of European integration, as the ®@asrtalready done in the context of the EAW in Nedloni

case.

45See PirisThe Lisbon Treatyl85 and 187; Corstens, “Criminal Justice”, p&ta.1.

“6 See Coutts, “The Lisbon Treaty and the Area ofeBom, Security and Justice as an Area of Legal
Integration”, 106-107.
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2 Article 83 TFEU

1. The European Parliament and the Council may,niBans of directives adopted in accordance with the
ordinary legislative procedure, establish minimunles concerning the definition of criminal offencasd
sanctions in the areas of particularly serious agimwith a cross-border dimension resulting from tizure or
impact of such offences or from a special neetobat them on a common basis.

These areas of crime are the following: terrorigrafficking in human beings and sexual exploitatafrwomen
and children, illicit drug trafficking, illicit arns trafficking, money laundering, corruption, courfeding of
means of payment, computer crime and organisedecrim

On the basis of developments in crime, the Counay adopt a decision identifying other areas ofmeithat
meet the criteria specified in this paragraph.tiall act unanimously after obtaining the consenthef European
Parliament.

2. If the approximation of criminal laws and regiitens of the Member States proves essential torernbe
effective implementation of a Union policy in arearwhich has been subject to harmonisation measures
directives may establish minimum rules with regardhe definition of criminal offences and sanctidn the
area concerned. Such directives shall be adoptethbysame ordinary or special legislative procedasewas
followed for the adoption of the harmonisation me&as in question, without prejudice to Article 76.

3. Where a member of the Council considers thaia# directive as referred to in paragraph 1 or wd affect
fundamental aspects of its criminal justice systénmay request that the draft directive be referm® the
European Council. In that case, the ordinary legfiste procedure shall be suspended. After discassiod in
case of a consensus, the European Council shahjmfiour months of this suspension, refer thetdoatk to the
Council, which shall terminate the suspension efdidinary legislative procedure.

Within the same timeframe, in case of disagreenmsmd, if at least nine Member States wish to esthbli
enhanced cooperation on the basis of the draftctive concerned, they shall notify the EuropeanliBarent,

the Council and the Commission accordingly. In sacltase, the authorisation to proceed with enhanced
cooperation referred to in Article 20(2) of the @tg on European Union and Article 329(1) of thigdty shall

be deemed to be granted and the provisions on eeldacooperation shall apply.

2.1 Preliminary remarks: the Harmonisation of the criminal
provisions of the Member States before the Lisbonréaty.

2.1. Article 83 TFEU is the fundamental provisias far as the harmonisation sfbstantive criminal
lawis concerned.

In order to understand this provision, a briefadictory remark is necessary.

It seems appropriate to underline that the issu¢hefharmonisation of criminal law of the Membeat8s
through the European Union regulation was laid dtvmg before the Lisbon Trea‘t‘;}.

Two different aspects have to be taken into account

" See Daniel FloreDroit pénal européen. Les enjeux d’une justice f@earopéennéBrussels: Larcier, 2009).
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2.1.1. First of all, the third pillar of the Euregn Union Treaty, after the amendments introdugetthd
Amsterdam Treaty, provided that the police anddiadlicooperation in criminal matters had the aimealize an
area of freedom, security and justice.

Such an objective, according to Article 29 TEU, dddhave been achieved through different instrusyearnong
which there was also theagproximation, where necessary, of rules on crithinatters in the Member States, in
accordance with the provisions of Article 3Xe)

Article 31(e), in that respect, prescribed the didopof «measures establishing minimum rules relating to the
constituent elements of criminal acts and to péeslin the fields of organised crime, terrorism ahidit drug
trafficking.

The list of the areas subject to the approximati@asures was not exhaustive; indeed, the broagbiatation of
the notion of «organised crime» and the suggestomarging from the conclusions of the European Ciburf
Tampere permitted the realisationof several intetieas of harmonisation of criminal law of the MeentStates

- .48
in different areas of cnm@.

In particular, the Council has approved severam@&waork decisions in which it establishes coordidate
provisions for the punishment of certain types @fiduct. In the sphere of financial crime, ther¢his Council
Framework Decision 2000/383/JHA on increasing mtid@ by criminal penalties and other sanctionsiraia
euro (OJ, L 140, 29/5/2000, p. 1), as amended bynEwork Decision 2001/888/JHA (0OJ, L 329, 6/12/2(q81
3); and Framework Decision 2001/500/JHA on monemdiering, the identification, tracing, freezingjzgey
and confiscation of instrumentalities and the pealseof crime (OJ, L 182, 26/6/2001, p. 1). The catinly of
terrorism by means of criminal law is the subjecttier of Framework Decision 2002/475/JHA (OJ, L ,164
13/6/2002, p. 3), and the trafficking in human lgsirthat of Framework Decision 2002/629/JHA (0J,03,2
19/7/2002, p. 1). The protection of the victims ilbégal immigration is addressed in Framework Dietis
2002/946/JHA on the strengthening of the penal éaork to prevent the facilitation of unauthorisautreg,
transit and residence (OJ, L 328, 28/11/2002, prrmework Decision 2003/568/JHA harmonises natitagal
provisions for combating corruption in the privagztor (OJ, L 192, 22/7/2003, p. 54). Concernirgptiotection
of environment, there is the Council Framework Bieei 2003/80/JHA of 27 January 2003 on the pratectif
the environment through criminal law (OJ L 29, 8003, pp. 55-58) and the Council Framework Decision
2005/667/JHA of 12 July 2005 to strengthen the eraklaw framework for the enforcement of the lagamst
ship-source pollution (OJ L 255, 30.9.2005, pp.-116:%).

It is necessary to underline that the mentionechéwmork decisions do not target only cases of tratamal
crimes; furthermore the areas of crime concernedat all included in the list provided for in Adtié 31(e).

Under the Maastricht Treaty (before the amendmémte®duced by the Amsterdam Treaty) there was the
Convention of 29 July 1995 concerning the protectid the financial interests of the European Comities)
(and its three Protocols), which represented a wapprtant instrument of harmonisation of crimiteal of the
Member States.

2.1.2. Secondly, the academic legal thinking,tsnmajority, expressed the view that, under thst fir
pillar, the Community bodies had the power to ingtse harmonisation of criminal provisions of theriber
States or the introduction of uniform offences,vided that it was necessary for the purpose ofeadj the

Community objectives, in an area where the Treagfiasted those bodies specific pow‘égrs.

48 See Lorenzo Salazar, “Comment to Article 83",dndice dell’Unione Europeaed. Carlo Curti Gialdino,
(Naples: Simone, 2012), 916.

4 gee, among others, Johannes Hartmut, “Das SthdiftecBereichder Europdischen Gemeinschaften”,
Europarecht (1968): 107f.; Giovanni Gras€omunita europee e diritto pena®dlilan: Giuffré, 1989), 192
ff. (also translated in SpanishCominidades Europeas y Derecho Penibs relaciones entre el
ordenamientocomunitario y los sistemaspenales deElstadosmiembrpgEdiciones de la Universidad de
Castilla-La Mancha, 1993); Giovanni Grasso, “Harieation of the national penal systems: a possible
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Following this point of view, the European Commissihas introduced in several proposals of direstite
obligation for the Member States to adopt crimjpravisions to sanction illegal conduéts.

According to the view of the Commission, such afifigns found their legal basis in the provisionsicluh
permitted the intervention of the Community regioiatin a specific ared’

Those proposals were never accepted in this formiéyouncil (before the judgment of the Court wdtite of
13 September 2005). The adopted directives idedtifhe illegal conducts to be sanctioned, but tieye not
imposed any obligation concerning the nature ofdffience or the type of the sancti%%as for the sanction, the
directives imposed the obligation to introduce $@ans which should be «appropriate», «efficientxd an
«dissuasive», in the sense that it has a verydiriihpact on the criminal systems of Member Staftes.

Before the entry into force of the Treaty of Lishdine issue found a solution in two fundamentabjuénts of
the Court of Justice.

With the already mentioned judgment of 13 Septen®@€)5, the Court of Justice recognised the powethe
Community bodies to harmonise the criminal provisiof the Member Statesvkere it is necessary in order to
ensure the effectiveness of Community»lakccording to the Court of Justice, the conditifam such an
intervention is that the measure adopted shoulkhbeessary in order to ensure that the rules whidéyis down
on environmental protection are fully effectivign the case at stake the measure vessential ... for combating
serious environmental offencgs

The following judgment of the Court of Justice & @ctober 2007, in case C-440/05 concerning shipeso
pollution, reaffirmed the conclusions of the prexsalecision; the Community legislature may havepidwser to
require Member Statedocapply criminal penalties to certain forms of doet».However, the ECJ decided that
«the determination of the type and level of the orah penalties to be applied does not fall withimet

Community’s sphere of competenE’é

objective for the European Union?”, Tthe European Union and the challenge of transnafi@rganised
crime. Towards a common police and judicial appitgaed. Francesca Longo (Milan: Giuffré, 2002), 97 ff
Enrique Bacigalupo, “Mdglichkeiten einer Rechtsaiciiung im Strafrecht zum Schutz der Finanzintemess
der Européischen Gemeinschaften”Die Bekdmpfung des Subventionsbetrugs im EG-BereithGerhard
Dannecker (K6ln: 1993), 146 ff.; Stefano Manacoftizfficacia espansiva del diritto comunitario atititto
penale”,Foro italiano IV (1995): 66 ff.

%0 proposal for a Council Directive on preventiontlod financial system for the purpose of money lauimg,
COM/90/106FINAL. OJ C 106, 28.4.19906-8. Proposal for a Council Directive on coordimg
regulations on insider dealin@J C 153, 11.6.1988.

®1 On the position taken and the proposals presdnetie Commission, see Rosaria Sicurdlaitto penale e
competenze dell’'Unione europea; linee guida di ustema integrato di tutela deibeni giuridici
soprannazionali e dei beni giuridici di interessamaune(Milan: Giuffré, 2005), 204 ff.

%2 Council Directive 91/308/EEC of 10 June 1991 cevpntion of the use of the financial system forphepose
of money launderingOJ L 166, 28.6.199177 — 82; Council Directive 89/592/EEC of 13 Noven 1989
coordinating regulations on insider deali@gl L 334, 18.11.19880-32. OJ L 166, 28.6.19917/7 — 82.

%3 Alessandro Bernardi, “Strategie per 'armonizzaeiadei sistemi penali europei”, ih diritto penale nella
prospettiva europea. Quali politiche criminali pguale Europa,in eds. Stefano Canestrari and Luigi
Foffani (Milan: Giuffre, 2005), 420-421.

It has to be underlined that, according to thidgjuent of the Court of Justice, the criminal lavevisions
should have been adopted on the basis of art 8TEZ), devoted to the common transport policy (and
consequently not on the basis of the provisionghsas 175 TEC, concerning the protection of the
environment).
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As a consequence, the ECJ declared void the twmdwark Decisions (FD 2003/80/JHA of 27 January 2003
and FD 2005/667/JHA of 12 July 2005) that had ingplosn Member States an obligation to prescribeindm

penalties, under the third pillg?.

Following the point of view of the Court of Justiaghe Council adopted a directiven<the protection of the
environmental through criminal law(directive 2008/99/EC of 19 November 2008).

In this directive Member States are required toothiice criminal penalties for specific forms of dant, but the
type and the measure of the penalty is left todikeretion of the Member States. The only provisioncerning
this issue is that the offences, referred to irickes 3 and 4 of the directive, should hgurishable by effective,
proportionate and dissuasive criminal penaltiefor more details on the directive 2008/99/EA ®@MNovember
2008, see the report on European level on thettlieeat stake.

Further directives, which include the obligation imtroduce criminal penalties, have been subsefuent
adopte05.6
Through the judgments of the Court of Justice dmdsubsequent adoption of these directives, a cemge of

the European Community in criminal matters has besognised. But it is an indirect criminal compete,
which limits the discretion of the national legislia but requires its intervention in order to oduce the criminal

offences in the national criminal systgﬁw.

2.2 Article 83 TFEU and the harmonisation of criminal law.

2.2. As far as Article 83 is concerned, it mustupelerlined that the provided approximation of lasis
anautonomousand fundamental instrument to establish the ardaeeflom, security and justice, although the
wording of the first paragraph of Article 82 seetmdink also such an approximation in the fieldcaiminal law
to judicial cooperation and to the mutual recogmitdf criminal judgments.

Different harmonisation initiatives, which wereatly independent of the needs of the judicial coapen, had
been previously taken within the third pill%gr:therefore, it is clear that such a result showt lve lost. The
approximation of laws, in fact, has significant poses that go beyond a mere auxiliary functiohengervice of
the judicial cooperatioﬁs.a

%5 0On the two ECJ’ decisions, see Mitsilegal, Criminal Law,70 ff.

*% Directive 2009/52/EC of the European Parliament afhthe Council of 18 June 2009 providing for mimim
standards on sanctions and measures against emgplofyélegally staying third-country national®©J L
168, 30.6.2009, 24-35ee also Directive 2009/123/EC of the Europeatidi@ent and of the Council of
21 October 2009 amending Directive 2005/35/EC oip-sburce pollution and on the introduction of
penalties for infringementsOJ L 280, 27.10.2009, 52-5%-or a detailed analysis on the Directive
2009/123/EC, see the report on European level edlitiective at stake.

*’See Giovanni Grasso, “Relazione introduttiv®r un rilancio del progetto europeo. Esigenzeutizla degli
interessi comunitari e nuove strategie di integoas penaleeds. Giovanni Grasso and Rosaria Sicurella
(Milan: Giuffré, 2008), 25; Francesco Vigano, “lirito penale sostanziale’Diritto penale e processo
(2011), 27.

*8See Lorenzo Salazar, “La lotta alla criminalitalbilione: passi in avanti verso uno spazio giudiziaomune
prima e dopo la Costituzione per I'Europa e il pposgma dell’Aia”, Cassazione penal@004), 3522-3523.
See “Preliminary remarks”, para. 2.1.

*9See Giovanni Grasso, “Il Trattato di Lisbona e l@ve competenze penali dell'Unione Europea”Stndi in
onore di Mario Roman{Naples: Jovene, 2011), 2326.

22



Article 83 lists the areas in which the approximatiof laws can be realized and it distinguishesvbeet the
cases of particularly serious crime with a cross-border dinségori’ and the ones in which the approximation
proves essentialtd ensure the effective implementation of a Uniolicg in an area which has been subject to
harmonization measurés

Therefore, thanks to these provisions, the legitynaf obligations of criminal harmonisation (desdey from
the EU law) has been recognized aratiminal competence of the Etas been introduced.

However, it is not airect power of incrimination of the European imstions indeed, they can only adopt
directives, which have to be subsequently impleeeriy national legislators. But the discretion ational
Parliaments is obviously restricted in the choitéhe legal interests to protect, the techniquesuzh protection
and the definition of criminal offences, and in thkoice of sanctions, too. For these features ef E
competence in this field, the definition of iudirect criminal competencleas been considered more appropriate,
insofar such a competence limits the national latys but requires its involveme®?. Rosaria Sicurella has used

the expressionifitegrated criminal competerft:(g1

Therefore, Article 83 TFEU provides a context iniegvhall the adopted harmonisation measures of natio
criminal laws can be referred to: both those onk&lvwere adopted within the first pillar (relatedthe properly
supranational interests, on the basis of the ihthe decision of the ECJ delivered on 13 Septeraib85) and
those ones adopted within the third pillar (esgBci@evoted to the cross-border crime).

In that respect, the Italian academic legal thigkitas distinguished two categories of legal intsragich are
62
affected by the EU legislation.

Indeed, the properly supranational legal interésts the “institutional” ones and the legal inttelinked to the
EU activity, as for example the protection of thevieonment and the repression of illegal immigrajidhvave
been differentiated from those ones of “commonrggg; the last ones are mostly national but atstéme time
they contribute to the implementation of some Elppses (especially the establishment of an aréeeefiom,
security and justice): this is the case, aboveo&lihe need to tackle cross-border crime.

The difference between the two above-mentionedgeaies of legal interests is embodied in two diéfer
paragraphs of Article 83: the first one is devdiethe repression of serious crime with a crossiodimension,
the second one to the protection of properly sugifanal interests. However, all the cases in whiehobligation

to criminalize will be introduced on the basis lo¢ EU law should be found within Article 83 TFIfEJ.

2.2.1. Considering the two paragraphs of Artick ®e first one refers toparticularly serious crime
with a cross-border dimension resulting from theune or impact of such offences or from a specigdto

combat them on a common basia
The wording is quite generic; moreover, the secand third subparagraphs list the concerned area®iism,

trafficking in human beings and sexual exploitatafrwomen and children, illicit drug traffickingllicit arms
trafficking, money laundering, corruption, counggtihg of means of payment, computer crime and raisgal

%0 See Vigano, “Diritto penale sostanziale”, 27; Gms|l Trattato di Lisbona”, 2327.

%1 Rosaria Sicurella‘«Prove tecniche» per una metodologia dell’esemidelle nuove competenze concorrenti
dell’Unione Europea in materia pendlén L’evoluzione del diritto penale nei settori d’'inémse del diritto
europeo alla luce del Trattato di Lisbonads. Giovanni Grasso, Lorenzo Picotti and Ros8rérella
(Milan: Giuffre, 2011), 32-33.

52 Seeex multis Grasso, “Il Trattato di Lisbona”, 2326; SicurelRiritto penale,227 ff. and 463 ff.

8 with the exception of cases provided for in Aei325 TFEU, concerning the protection of the finainc
interest of the European Union, which constitutesaatonomous legal basis for harmonisation measnres
this particular area.

54 On this issue, see Corstens, “Criminal justicthanpost-Lisbon era”, 23-46.
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crime) and allow its extension through a decisidoped unanimously by the Council, with the pregiconsent
of the European Parliament. The fact that suchrgroitant decision (as well as that one of extenthegpowers
of the European Public Prosecutor’s Office) carattepted with a procedure in which the role playgdhe EP
is so limited (insofar it has only to consent te thxt prepared by the Council) is blamewor?ﬁyt is just with
reference to this very important issue that thenfderatic deficit” —which has beenfinally overconre the
ordinary legislative procedure — continues to exist

2.2.2. As said before, the second paragraph o€l&r83 TFEU is devoted to the cases of harmorgeati
descending from the need to protect the suprardatiegal interests which are linked with the adgivof the
European institutions.

But this interpretation is not fully accepted, imetlight of the wording of this paragraph whichoals the
adoption of the approximation measures of crimiasd only when this is essential to ensure the effective
implementation of a Union policy in an area whidstbeen subject to harmonisation measures

Such a harmonisation in connection with the crithinatters - which is based on the absolute negestihese
measures for the implementation of an EU policyeerss then to be conceived as an instrumental power
respect to harmonisation measures which have betemdppted in a field different from the criminaleo In that

respect, Alessandro Bernardi uses the expressiamihal accessory competeﬁc%6

But the consequences of such a literal and restiatterpretation of this provision would be pasaital and, in
practice, incomprehensible.

For example, it could be argued that a harmonisatieasure in criminal matters is not possible sndheas of

exclusive competence of the EU (in the light ofidle 3 TFEU), in which the EU never adopts such sneas”’

Even in the areas of shared competence, a harntionisaeasure should be excluded when the EU hagstedo
unification (and not simply harmonisation) measures

Therefore, the most correct solutionseems to be dha of admitting that in these cases the harratinis

competence exists fortiori.®

Therefore, the provision should be interpretedhim mmeaning resulting from the proposals of Bnaesidiumof
the European Convention (which elaborated the Dragaty establishing a Constitution for Europe) tloa basis
of the text which has been prepared by the workiregip on the area of freedom, security and justicéact, it

® Giovanni Grasso, “La «competenza penale» dell’'bei@uropea nel quadro del Trattato di Lisbona”, in
L’evoluzione del diritto penale nei settori d’inesse europeo alla luce del Trattato di Lisboreal.
Giovanni Grasso, Lorenzo Picotti and Rosaria SltaurgMilano: Giuffre, 2011), 697; Carlo Sotis, “Le
novita in tema di diritto penale europeo”, bka nuova Europa dopo il Trattato di Lisbgnad. Paola
Bilancia and Marilisa D'Amico (Milan: Giuffré, 2099159.

% Alessandro Bernardi, “Ombre e luci nel processardionizzazione dei sistemi penali europei” Lim sfide
dell'attuazione di una Procura europea: definiziotieregole e loro impatto sugli ordinamenti intereid.
Giovanni Grasso, Giulio llluminati, Rosaria Siclmednd Silvia Allegrezza (Milan: Giuffre, 2013).

57 For several interesting remarks, see Eliette Righiagna, “Réflexions sur I’harmonisation des indanaions
et des sanctions pénales par le traité de Lisboi®/ue de science criminelle et de droit pénal cofgmpa
(2009): 506 ff.

68 50, correctly, Eliette Rubi-Cavagna, “Réflexions kharmonisation”, 506 ff.
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allowed the approximation of criminal laws in redjao crimes which affected a&aemmon interest which is the
subject of a Union polioy69

2.2.3. The protection of the environment is undedlyt one of the areas in which a harmonisation
measure can be adopted on the basis of Articl B@&yen in the most restrictive interpretatiorito$ rule).

On the one hand, indeed, the environment is a legatest of supranational importance, as it hasnbe
underlined, in particular, by the Conclusions @& tkdvocate General Ruiz Jarabo-Colomer in the €a$&6/03.

On the other hand, the environmental matter has Bebject to several interventions of harmonisatiith
regards to this aspect, it can be underlined thatprotection of the environment (which is refertedn the
judgement of the European Court of Justice of 1Bt&mber 2005) has even been the object of the first
harmonisation measurerealised by the EU legislatighe field of criminal law with the directive Q8/99/EC of

19 November 2008 (seetro, 2.1.2).

Therefore, a harmonisation measure is possiblé@rasis of Article 8§ 2 and it can have a significant added
value, as it will be shown in the following paragha (seénfra, 2.6).

2.3 The content of the possible harmonisation measures.

2.3. As far as the content of the harmonisatioasuees is concerned, it must be highlighted thétlar
83 refers to the adoption ofminimum rules concerning the definition of criminélences and sanctions
This expression is the same of that one comprisefiricle 31 TEU (in the previous version) and kirtb a
limited competence of the e(d.

In the past, Rosaria Sicurella has exactly undedlithat the adopted expression is technically unsuitablgive
clear standards and binding guidelines concernimglevel of incisiveness of the European Iegishs:;ti7ol

Therefore, it should be argued that such an intgiee, first of all, must concern the structuretioé type of
offence which is dealt with in a given directive. that respect, it should be possible also to pegegislative
models in order to obtain a substantial unificatbbthe type of offence in different Member States.

Article 83 TFEU, moreover, solves one of the praidewhich emerged in the case-law of the ECJ, bectus
allows the legislative intervention of the EU toatlevith the sanctions (such an intervention hachleeluded
also in the decision of the Court of Justice of Q&ober 2007, in the case C-440/05). Indeed, it been
underlined that the fact of deciding which behavibad to be punished, without paying attentiorh®riature or

the gravity of the sanctions themselves (as fongpta it happened in the directive concerning inswkﬁading)72

®9See, with regard to the corresponding provisiothef Treaty establishing a Constitution for EuroBevanni
Grasso, “La Costituzione per I'Europa e la formaeidi un diritto penale del’Unione Europe&&zioni di
diritto penale europecd. Giovanni Grasso and Rosaria Sicurella (Milaiffeé, 2007), 695.

® For more details, see Rosaria Sicurella, “SomeleRedns on the Need for a General Theory of the
Competence of the European Union in Criminal Law'Substantive Criminal Law of the European Union
ed. André Klip (Antwerpen-Apeldoorn-Portland: MakR011), 233 ff.

"l Rosaria Sicurella, “La tutela “mediata” degli iréssi della costruzione europea: I'armonizzaziogiesibtemi
penali nazionali tra diritto comunitario e dirittiel’Unione europea”, irezioni di diritto penale europgo
ed. Giovanni Grasso and Rosaria Sicurella (Milainff@, 2007), 385

"2 Directive 2003/6/EC of the European Parliament afthe Council of 28 January 2003 on insider degakind
market manipulation (market abusé) L 96, 12.4.200316-25.
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turned out to be too reductive: the pursued ainti{@smplementation of an internal European maoketapital)

can be hindered by an excessive difference of Eas;teven if all legal systems criminalize sombeours’>

On the other hand, the expression used in Artigleg'@inimum rules”, does not imply that the harmsation of
issues of the general part of criminal law is pbitied.

In fact, in a conference recently held at the Ursitg of Catania, Francesco Vigano has underlifred tthe
uniform application of the provisions which crimiiza given behaviours (the so called provisionthef“special
part” of criminal law) can be actually reached onifythere is uniformity in the provisions of thengeal part,

insofar the latter ones regulate the conditiongpplicability of the former in each casét

Indeed, a harmonisation which totally excludes gbeaeral part of criminal law will be unable to aohe the
prefixed goals, because the proper range of theopat responsibility is also linked to the appiigatof rules of
the general part.

Nevertheless, it has been underlined that the im@teation of a directive regarding principles oheel part

could be hindered by the hostility of national dein®, insofar each legal system is based on serofr@tes of
75

criminal policy which express the substance of gadHical tradition.
Precisely for these difficulties, in some recerdtiopted harmonisation directivgisthe obligation to criminalize
behaviours of attempt and participation in the éfe has been included, without an in-depth defininf such
concepts.

However, a certain degree of harmonisation couldriggered by the interpretative decisions of tf@JEthat
could be requested to interpret the concepts ofgdweral part of criminal law which are dealt withthe
harmonisation directive (for example, attempt/mgpttion) and to evaluate their correct implemeatain the
domestic legal systems.

2.3.1. The areas of the general part of crimiaal in which harmonisation measures seem more likcely
be adopted are those ones related to the statliteitaition and to the liability of legal persons.

In that respect, the provisions of the proposadfatirective on the fight against fraud to the Ursofinancial
interests by means of criminal law are highly meghil:’” indeed, on the one hand, it is requested to céitizia
both the attempt and the participation in the afégrwithout defining these concepts.

On the other hand, relevant binding guidelines eomd¢wo issues of the general part of criminal fawwhich
the needs of harmonisation appeared to be moreargle

Article 6 of the proposal refers to the liability legal persons, pointing the subjective and thedlve criteria
for such liability (which is referred to as “crinai), whereas Article 9 refers to the sanctionslégal persons.

3 This opinion was expressed repeatedly by Grasse; for example, “Introduzione: Diritto penale ed
integrazione europea”, irezioni di diritto penale europeed. Giovanni Grasso and Rosaria Sicurella (Milan:
Giuffré, 2007), 75-76.

" Francesco Vigano, “Verso una ‘Parte generale @a'@p, inLe sfide dell'attuazionei una Procura europea:
definizione di regole e loro impatto sugli ordinamtignterni, ed. Giovanni Grasso, Giulio llluminati, Rosaria
Sicurella and Silvia Allegrezza (Milan: Giuffrep13) 123 ff.

S Vigano, “Verso una ‘Parte generale europea’?”, {23

% Article 8 of the Directive 2013/40/EU of the Eusgm Parliament and of the Council of 12 August 2643
attacks against information systems and replaciognCil Framework Decision 2005/222/JHAJ L 218,
14.8.2013, 8-14

" Proposal for a Directive of the European Parlianaeml of the Council on the fight against fraudhe Union's
financial interests by means of criminal law, COBI[2)363 final.
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Moreover, Article 12 takes into account the statftprescription, providing a minimum period ane thecessity
of regulating its interruptioﬁ&.3

As far as the intervention on the general partriofiimal law is concerned, the adoption of a “horitad” directive
which regards all the areas which have been objelshrmonisation measures can be envisaged. Anopiigm
could be that one of introducing more precise raeshe general part of criminal law in each harieation
directive.

On the other hand, an intervention on the genemat pf criminal law, which is independent of the
abovementioned harmonisation measures providedrticlé 83 TFEU (a sort oEuropean criminal code of
general part), does not seem likely to be allowed.

2.4 The “emergency brake” mechanism.

2.4. According to the third paragraph of Articl®, 8where a member of the Council considers that a
draft directive as referred to in paragraph 1 om®uld affect fundamental aspects of its criminatige system,
it may request that the draft directive be refertedhe European Couneil In this case the ordinary legislative

procedure is suspendé%l.

If the European Council does not reach a conseinghe timeframe of four months (then referring timaft back
to the Council), at least nine Member States casldto establish enhanced cooperation on the bagie draft
directive concerned; in such a case it is not rezrgsto obtain the authorization to proceed withasted
cooperation, provided in Article 20(2) TEU and Ak 329(1) TFEU, because the authorization is deetode
automatically granted.

This provision establishes a very complex mechanigmnch allows every Member State to interrupt every
legislative intervention aimed atthe harmonisatibthe national criminal law on the basis of thstfand second
paragraph of Article 83, when such an interveni®merceived as affecting the fundamental principé its
criminal justice system.

The mechanism is woolly and cumbersome and it distbe legislation procedure in the areas in witician be
adopted.

The possible compensation is the possibility takdigh a form of enhanced cooperation, but it iseffective: if
a process of harmonisation is essential arder to ensure the effective implementatiora dfnion policy, it

should necessarily concern all the Member Statdshahonly a group of thefr

2.5 The principles of criminal policy to be employed inthe
elaboration of the European criminal provisions.

2.5. The problem of which principles of criminallipg should inspire the EU intervention in the dedf
criminal law is lively debated both in the legahdemic thinking and in the European institutions.

8 The general approach of the Council on the Prdmassiake decreases the extent of the harmonizatEasure
regarding the statute of prescription (Council Doemt No. 10729/13).

"9 Piris, The LisbonTreatyl 85.

80 Grasso, “Il Trattato di Lisbona”, 2326.
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Indeed, Article 83, § 1 does not deal with suchr@blem. Moreover, the second paragraph of the sartiee
requires only thattke approximation of criminal laws and regulatiohtbe Member States proves essential to
ensure the effective implementation of a Unioncysli

This last requirement can be linked with the judgtw# the ECJ delivered on 13 September 2005, wigtdrred
to the needte ensure that the rules which it lays down in emvinental protection are fully effectiveln other
words, as it has been underlined by the Advocateefa¢ Mazak in his Opinion in the case C-440/08, rihling
of the Court of Justice iSundamentally motivated by and born out of the eon¢o ensure the full effectiveness
of Community law: the power to impose criminal sanctions is coreias anirstrumental power in the service

of the effectiveness of Community ]

However, it is clear that this only requirement mainsafeguard the nature of criminal law assabsidiary
instrument for the protection of legal interests

As a consequence, it has been feared that the Hided@h criminal competence can broaden the accgssor
criminal law in an unacceptable w§‘§'/.

Although such fears are legitimate, they have beentradicted (or at least reduced) by the first [Egal
documents adopted in this field — as for exampke directive on the protection of the environmenbtigh
criminal law — but they have however led to thebshment of a core of an European criminal polinywhich
both the scholars and the supranational institstizave taken part. In that respect, the “Councitdigsions on
model provisions, guiding the Council’ s criminawl deliberations”, issued by the Justice and Horffair’
Council of 30 November 2009, the Communication frite Commission “towards an EU Criminal Policy”
issued in 2011 and the Resolution of the Europealigihent of 9 February 2012 need to be recalled.

One conclusion — which actually emerges from theudwents of the European institutions — has to barby
pointed out: the EU indirect criminal competencestmiely on the same criteria which inspire the powak
criminalization in a democracy founded on the afiEaw

Bearing this in mind, the requirement for which tagproximation proves “essential’ to ensure theaiVe
implementation of a Union policy is totally consist with the proper needs of the supranationalegyst
(especially in the light of the principle of sulisidty), on the one hand, but on the other handpés not exhaust
the prerequisites of criminal policy for the poveéicriminalization.

Then, it means that the requirement referred tAriicle 83, § 2 shall be evaluated before takingp iaccount
these other requirements, insofar the latter onésber dealt with by the EU legislator only aftdrhias been

proved that the given intervention is essentia@nsure the abovementioned impIementa?fr’on.

8 Advocate General Ruiz-Jarabo Colomer, Conclusiorige case C-176/03, delivered on 26 May 2005a.par
84.

82 Sotis, “Le novita in tema di diritto penale europel48.

8see Helmut Satzger, “DerMangel an Europaischer Kairpolitik. Anlassfiir das Manifest der internatiden
Wissenschoftler gruppe «European Criminal Policitidtive»”, in ZIS (2009), 693. See also Marco
Pelissero, Competenza della Procura europea eesgelincriminazione: oltre la tutela degli interiess
finanziari, inLe sfide dell'attuazione di una Procura europeafigigione di regole e loro impattosugli
ordinamenti interni ed. Giovanni Grasso, Giulio llluminati, Rosaria8ella and Silvia Allegrezza (Milan:
Giuffré, 2013), 109 ff. The ambiguity of the contep‘effectiveness’ is underlined by Ester Herliarnell,
“What Principles Drive (or Should Drive) Europearifiinal Law?”,German Law Journa|2010), 1122 ff.

8 In general terms, see “A Manifesto on Europearm@rl Policy. European Criminal Policy Initiative”,
elaborated by a group of European criminal law espand published iZeitschrift fir Internationale
Strafrechts dogmati2009), 737ff.

85 Grasso, “Il Trattato di Lisbona”.
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Once briefly explained (and somehow reduced) thanimg of the wording of Article 83 2 and of the rulings
of the ECJ - which have been useful to outline Ekeindirect criminal competence - now the attentiam be
focused on the general principles which should gpidehe EU criminal policy, in the light of thertis emerging
both from the scholars and from the EU institutions

2.5.1. The first requirement to be fulfilled isatlthe behavior to criminalize harms (or endangerspal
interest.

The abovementioned Council Conclusions underliraé tine criminal provisions have to be adopted ieoito
grant a necessary protection of legal interests, to

Also in their Opinions, the Advocates General Rigzabo-Colomer (in the case C-176/03) and Mazakh@n
case C-440/05) have highlighted that criminal lavam instrument which is devoted to the protectibmterests
and fundamental values in a given society. The gaatte has to be followed by the EU institutions.

2.5.2. The basic principle afxtrema ratiois equally essential and it has been recalled botthe
abovementioned Council Conclusions and in the Stolck Programme, where it is stated thatiminal law

provisions should...] be used only as a last resost’
In that respect, two aspects seem to be relevaheiiU decisions of criminalization.

First of all, it should be wondered which is thelad value of the criminal intervention in companiseith other
measure.é;7 the question involves especially the relation$wlie existing administrative sanctions, which ban
divided into different categories and could eveadmee more diffused®

Secondly, the other fundamental aspect to be takeraccount in the light of the principle ektrema ratiois
that one of the equivalence in the protection gfiven interest in different Member States. The intgrace of
such concept has been specifically recalled byckrt825 TFEU (previous Article 280 TEC), in conriectwith
the protection of the EU financial interests.

It is clear, indeed, that the diversity in the degof protection of the same interest in the Menfitates can

hinder the achievement of the goal pursuedby angprevision or can even cause a distortion in télkl fof the

competitioni.39

Then, the equivalence in the protection of a legedrest in different Member States has to be etalliin the
consideration whether the principle of extremaoratis been respected.

2.5.3. Finally, the focus shifts on the principleproportionality, which firmly underpins the Elddal

order, thanks also to the steady ECJ case%?awowadays, it is also enshrined in Article 49 of W@harter of
fundamental rights of the European Union, precigelyonnection with its criminal aspects.

8 “The Stockholm Programme. An open and secure Eus®sving and protecting citizengd.J. C115/01
4.5.2010, 1-38, para. 3.3.1); see also the Co@urikclusions on model provisions, mentioned in &x, 9.

87 Council Conclusions on model provisions, 2.

8 See Anna Maria Maugeri, “I principi fondamentadil istema punitivo comunitario, la giurisprudernizdla
Corte di Giustizia e della Corte europea dei didéll'uomo”, in Per un rilancio del progetto europgeed.
Giovanni Grasso and Rosaria Sicurella (Milano: @&f2008), 83ff.

8 Grasso, “Il Trattato di Lisbona”, 234 ff.

% Herlin-Karnell, “What Principles Drive”, 1125.
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The abovementioned Council Conclusions conveniamntherline the need to be cautious with the categbthe
“abstract danger”, which should be justified orflthie endangered interest is particularly important

2.5.4. The first EU interventions in which the néwdirect criminal competence has been exercised
allow to retain that a careful evaluation of theevant criteria of criminal policy has been undketa. In spite of
the abovementioned fears, the EU institutions hawe used the power of criminalization in a broad or
blameworthy way.

Therefore, as far as the environment is concertheddirective 2008/99 is not only linked with thefection of a
supranational legal interest, but also shares tiwveamentioned point of view for which the obligaisoto
criminalize are acceptable when the legal interastdake are violated or endangered. Indeedgitagts that the
illegal conduct considered in the directive notydms to violate the administrative regulationsddab «ause[s]
or [are] is likely to cause death or serious injutty any person or substantial damage to the qualftgir, the

quality of soil or the quality of water, or to arafs or plants, as we can read in Article 3(%11).

2.6 The possible impact on the environmental criminaldw.

2.6. Article 83 could have an important impactio& protection of the environment.

It is necessary to underline that, on the one htneddirective 2008/99 imposes on Members Statesbhgation

to introduce criminal penalties in order to santiseveral conducts, such as, for example, the aligehemission
or introduction of materials into air, soul or watehich causes death or is likely to cause deatiedous injury
to any person or substantial damage to differeviremment constituent elements; but on the othedhas far as
the sanctions are concerned, the directive provtdysthat Member States shall take the necessagsuores to
ensure that the offences referred to in Articlen8 4 are punishabldy effective, proportionate and dissuasive
criminal penalties. Following the conclusions of the judgment of @eurt of Justice of 23 October 2007, in the
directive there is not any binding indication comieg the type and the measure of the sanctionbeto
introduced. If we share the opinion that seriodfeBnces in the area of sanctions introduced Her dffences
provided in the directive could compromise the agbment of the aims of the directive, it is clelaattthe
harmonisation of the sanctions — which is permittecthe basis of the second paragraph of Articl&BBU —
could have a real added value.

It has been highlighted that such a difference @¢dugger conducts of forum shopping which coulduee the
deterrent effect of the criminal provisions intradd on the basis of the directive, when they canceiminal

offences committed in the exercise of an economiergrise or having a transnational natifre.

In general terms, an intervention of harmonizatidrich is limited to point out the behaviours to feénished
(and also the criminal nature of the rules to idtrce), without giving binding indications on thendliand the
amount of the sanctions, has been regarded asisfastiry. Although some behaviours are considdtietl in

all the Member States, the aim pursued case by(eagethe creation of an European market of chpitn be
hindered by an excessive difference in the provsatttions. Practical reasons can suggest to ad@gulation
with a certain degree of flexibility, insofar it wée difficult to find an exact equivalence amohg penalties

1 This aspect was underlined in particular by Gradiria Vagliasindi, “Obblighi di penalizzazione fiinte
europea e principi di politica criminale: le indidani promananti dalla materia ambientale”Lievoluzione
del diritto penale nei settori di interesse europea. Giovanni Grasso, Lorenzo Picotti and Rosaria
Sicurella (Milano: Giuffre, 2011), 140 ff.

92 See Grazia Maria Vagliasindi, “La direttiva 2008/OE e il Trattato di Lisbona: verso un nuovo vottel
diritto penale ambientale italianddjritto del Commercio internazional@010), 466 ff.
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provided in each legal system for the significaffedences in the general part of criminal lawancbe suggested
to adopt a regulation whichpoints out the behawiaar be punished, the types of crimes and the iseasct
without an exact determination of their amount: beer, altough the absence of such an exact detatiorin the

adoption of a “grid” in which the penalties (atitheinimum or maximum) should beincluded can betdred™>
This is the solution which can be suggested irethdronmental matter.

2.6.1. Furthermore, Article 83, 1 could permit to introduce specific criminal pigigns in order to
target environmental crimes committed by criminafamizations(or in which a criminal organization is
involved).

In that respect, the academic legal thinking hgsressed the need to introduce an incriminationraenoto
sanction the organized crime in the environmergbése with criminal penaltie%‘l.

Therefore, Article 83§ 1 allows such an intervention, which was not guesunder the previous rules of the
Community law.

In the environmental field, indeed, a peculiar énah phenomenon (in ltaly known as “ecomafia”) has
progressively grown through the years: the orgahzéninality,for example, operates in the illitiafficking in
waste, in the illicit waste disposal and in theitltrafficking in endangered species, usuallyhatihe support of

companies (or company-like entitie95§).

Therefore, it could be envisaged either to prommsae aggravating circumstances linked with the liveraent
of the organised criminality in the commission aivigEonmental crime® or to introduce a rule which
criminalizes the «organized trafficking in waste».

Such a rule — whose model can be represented hgleAR60 of the Italian law n. 152/2006 — shouldtben
implemented in all the national legal systems keyabmpetent legislative authorities.

2.6.2. The harmonisation can involve also theugtatf the prescription.
The difficulty of the harmonisation measures invwiody the general part of criminal law has been alyea
underlined; however, such a difficulty can be oweene when some specific rules (as the statute afcpption
indeed) — and not the core of the general pare-+tarched upo%?
With regard to this aspect, it has been alreadwptpdiout that the proposal for a Directive on tightf against
fraud to the Union’s financial interests by meafi<iminal law includes some rules related to tkegtige of
prescription“.98

% Grasso, “Relazione introduttiva”, 22-23.
¥yagliasindi, “La direttiva 2008/99/CE”, 474 ff.

% See Grazia Maria Vagliasindi, “Istituzione di uRaocura europea e diritto penale sostanziale: fiexade
estensione della competenza materiale della fufwacura alla criminalita ambientale”, ihe sfide
dell’attuazione di una Procura europead. Giovanni Grasso, Giulio llluminati, Rosarieci8ella and Silvia
Allegrezza (Milan: Giuffre, 2013), 202-203.

%yagliasindi, “La direttiva 2008/99/CE”, 474ff.
% See 2.3.1.

% See footnote n. 38.
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2.6.3. This intervention of harmonisation coulafiits legal basis in Article 83, § 1 (devotedhe fight
against trasnational criminality), in connectionttwi§ 2 which regards the protection of the supianat
interests.

3 Articles 84, 85, 86 TFUE

3.1 Preliminary remarks

In the framework of Title V of the TFEU, devoted tloe Area of Freedom, Security and Justice, Chapter
(articles 82-86 TFEU) contains all provisions espéc dealing with the “Judicial cooperation in minal
matters”.

As already pointed out by almost all the scholaith wespect to the same ‘label’ employed in the fardam

Treaty (but with an even stronger criticism whefieméng to the expression used in the Lisbon Trgaty
provisions placed in the framework of Title V go chubeyond the meaning pfdicial cooperation in criminal
mattersin the strict sense, covering the whole sectohef‘security” dimension of the common area of fi@ad

security and justice, except for what falls undeptolice cooperation

So, while articles 82 and 83 deal widpproximation of laws and regulatiorsf the Member States (and in
particular of national provisions of criminal lama criminal procedure) — which is expressly mergmas an
essential component of the “judicial cooperatiorciiminal matters”, even after the (first) formalion of the
principle of mutual recognition of judgments andifial decisions as the “base” of such a coopematfrticle
82.1 TFEU) —, articles 85 and 86 TFEU covers what te called thenstitutional dimensionof such a
cooperation.

On the one side, Article 85 TFEU deals with theuiattain EU actor in such a field, that is to saydjust; on
the other, Article 86 TFEU introduces the necesdagal basis for the establishment of a Europeabli®u
Prosecutor’s Office. This last provision is esphkgifar from the traditional meaning of the conceyit‘judicial
cooperation” since it provides for the possibility establish a new European actor with direct pewar
investigation and prosecution (and because of riqaiesenting much more than an organ of cooperatinra
mean of integration).

Article 84 TFEU deals with thereventive sidef the “security” dimension of the common area &deflom,
security and justice, establishing the competenfcéghe EU for adopting measures in the field of fioei
prevention”. Something — again — which it is nove®d by the strict meaning of the expression ¢iadi
cooperation”, even if the exact meaning of the egpion “crime prevention” in the framework of At&c34
TFEU is far from being unambiguous.

The above mentioned provisions — and preciselyctimapetences of EU institutions and organs thatt@rge
considered as enshrined in them — open very sigmifi perspectives for an improvement of the praecof
environment, provided that the crucial role of #evironment in the EU construction is fully recaggd and

% See the various contributions published in somiéective volumes:Criminal Justice Co-operation in the
European Union after Tampered. Peter Cullen and Sarah Jund (KdIn: Academiwbpean Law, 2002);
European Cooperation in Penal Matters: issues ardspectivesed. M. Cherif Bassiouni et al (Padova:
Cedam, 2008). See also Rosaria Sicurella, “La dutelediata” degli interessi della costruzione eedp
I'armonizzazione dei sistemi penali nazionali tidttth comunitario e diritto dell’'Unione europeah Lezioni di
diritto penale europeced. Giovanni Grasso and Rosaria Sicurella (Mil@iaffré, 2007), 383.
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properly taken into consideration when implementingse provisions. In order to put in evidence ghecific
function that can be played by these provisions wéspect to environmental protection, a sepangdeagraph in
each commentary is specifically devoted to thedtiites that could be taken in this sector.

3.2 Article 84 TFEU

“The European Parliament and the Council, actingaiccordance with the ordinary legislative procedumgay
establish measures to promote and support the ractf Member States in the field of crime preventio
excluding any harmonisation of the laws and redatat of Member States”

This provision, which appears as not having angalicorrespondent in the previous treaties, wasifitroduced
in Articlelll-272 of the Treaty establishing a Cdihgtion for Europe. It establishes the competenéehe
European Union — and in particular of the EuropBaniament and the Council acting in accordancé wie
ordinary legislative procedure — for adopting “m&as to promote and support the action of MembateStin
the field of crime prevention, excluding any harrisation of the laws and regulations of the Membates”.

As for all the provisions in Chapter 5 (and als&imapter 6), it has to be interpreted as to bevaldpment of the
general provision of Article67. 3 TFEU — coverigt‘security dimension” of the area of freedom,usiég and
justice — which explicitly refers to the objectieé the Union of ensuring a “high level of securityrough
measures tpreventand combat crime [...]".

No definition can be found of what has to be com®d as being covered by the wording “crime prevaiitin
order to indicate which kind of measures can beptb The sole indication is a ‘negative’ one, ikab say the
exclusion of any measure of harmonization of lawd aegulations of Member States in this field. Sarh
exclusion stresses and confirms what appears #iréady clearly established by this provision whating that
measures can be adopted at EU level “to promotesapgdortthe action of Member Statesrime prevention
remains a competence of the Member States, andumesasan be taken by EU legislator only aiming at
improving cooperation between them (in the strieaming of the word). According to most of the sehs| this
means that EU measures could be adopted (exclysivebdrder to stimulate and (possibly) facilitateventually

by providing a financial support — the developmeinshared principles of preventive strategies arauation of

crime, together with the exchange of best pract]ig%s

3.2.1 EU action for preventing environmental crime

EU initiatives based on this provision for prevegtienvironmental crime — even within the limits isaded
above — should be strongly encouraged since thpgaspo be necessary to counteract environmeritaedn
many respects.

First, a serious engagement by EU legislator setent®e necessary aiming at sensibilise Governméags|
practitioners and in general all those involvedviarious form with environment protection. Raisingil f
awareness of the real dimension and the negatipadtron European economies (of each Member Stat®fan
the EU) of environmental crime is to be considettesl logical pre-requisite of any effective natiopalicy in
this area, and also the pre-requisite for any &ffecooperation among competent authorities in MenStates.
So, a EU legislative initiative could be envisagedrder to establish a general framework for mepecific
measures aimed at raising awareness, covering ilfposisy financing) comparative studies (on national
legislations and remedies), experts meetings ainaingresenting the actual dimension of the phenomen

199 3iirgen Schwarze et aEJ-KommentafBaden Baden: Nomos, 2012), 1084-1087.
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(making clear the very different areas that haviee considered as to be environmental crime,is between
environmental crime and organised crime, the citboth and investment of illicit profits, includingioney
laundering, the transnational dimension of the tgistgpart of environmental criminality, etc.), iopement of
circulation of assessments of the phenomenon (@sithe EU Serious and Organised Crime Threat Assggs-
SOCTA) Such an action could lead to a progressiegament towards a common definition of environmenta
crime, which is to be considered essential in taesgective of an effective response to the phenomen a
European level. This could also lead to the achearg of a genuine political will to ensure an imgrment of
environment protection — first of all by ensuringpécation of existing legislation —, so overcomitige actual
perception of protection of environment as hamggegoonomic progress, and supporting the idea trathe
contrary, environmental protection is, in the Iaagm, beneficial to the economy and the society aole.

Second, a EU initiative could be envisaged basedhiznprovision concerning training and exchangebest
practice, eventually supporting and enhancing ttteom of networks already acting in this field, buas the
European Network of Prosecutors of the Environm@nNPE), or the European Union Network for the
Implementation and Enforcement of Environmental LBWMPEL). The importance of professional networles h
been specifically recognised in th® Environment Action Programme. An initiative at E&vel could address
the need denounced by these networks of an imprewem the exchange of experiences, knowledge, mahte
means and data regarding case law.

Third, a EU initiative based on this provision abiiave as an objective the enhancement of theofddGOs
which are often more prepared — and more willirig sonitor the application of environmental law ahdt can
significantly contribute to stimulate public adngtrations and to raise the level of awarenessef&#riousness
of the phenomenon.

3.3 Article 85 TFEU

3.3.1 Article 85.1 — first sub-paragraph

“Eurojust’s mission shall be to support and stremgi coordination and cooperation between national
investigating and prosecution authorities in retetito serious crime affecting two or more Member
States or requiring a prosecution on common bages,the basis of operations conducted and
information supplied by Member States’ authoritiesl by Europol”.

This provision establishes the mandatBurojust, in particular concerning its objectiveand because of that its
nature — and conditions and requirements for iti®ac

Concerning the objectives of Eurojust, the Tredtyisbon, essentially confirms theupporting and facilitating
role (with respect to the activities of the nationahgeetent authorities) of Eurojust, and then alsaitginal
‘horizontal’ nature; and so despite some changegewhinology: Article 85.1 infact refers to “suppand
strengthen coordination and cooperation”, whereaticld31.2 TEU employed the terms “facilitate prope
coordination”, and in the Eurojust decision (Ar8) it is a matter of “stimulating and improvingotdination”,
“improving cooperation” and “supporting otherwigeetcompetent authorities of the Member States deroto
render their investigations and prosecutions méfectve”. Indeed, following the political commitme at the
European Council in Tampere in 2009, the Treatiiok introduced such a new body designed to coratdi
the activities of public prosecutors in the difierddember States; so joining and completing the previous
initiatives at EU level in this direction: the inttuction, in 1996, of the “liaison magistrates’s(eme according
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to which prosecutors from one Member State arersfmbto another, in order to provide help and agyit and

the (more ambitious) establishment in 1998 of therbpean Judicial Network” (a network of public eoutors

who, as “national contact points”, are availablatlvise one another, and who meet all togethezaat lonce a
102

year).

Such an horizontal nature of Eurojust appears toléarly implemented by the actual regulation ofdjust’s
activities, established by the 2002 Council Decigf§ as then amended by Council Decision 2009/492/4HA.
Despite the 2009 Decision introduces important ainmemnts, aimed at strengthening the effectiveness of
Eurojust — essentially by ‘attempting’ to reduce tkery much criticised ‘asymmetry’ of Eurojust witkgard to
differences between national members, and strendtiteeexchange of information together with an esien of
justification obligations with respect to requeistsued by Eurojust (as a College and by its nakioreambers)’®
—, Eurojust remains a “simple mediator” and faaflir, without any decision-making powers or bindpayvers
with regard to national authoritié¥ According to Article6 of the Decision, Eurojustshthe (sole) power to
“ask” a Member State to take a series of initisgjv&uch as to investigate a case or institute septdion, to set
up a joint investigation team together with anotidember State or (in cases where two Member Statedoth
engaged in investigating or prosecuting the samgopg it may also invite one of them to leave thespcution
of the case to the other. Eurojust, then, has meepoas such, to require a Member State (and &intbsuch a
Member State) to investigate a case or institybeogecution (though a Member State which refusextede a
request from Eurojust must give its reasons, uniesto so would “harm essential security interestsvould
jeopardise the safety of individuals”).

Concerning conditions and requirements for itsaactihe wording of Article 85.1 appears to introducenso
important enhancements with respect to the aciuwgtn.

a) By fixing the scope of Eurojust’s action “ina&#bn to serious crimes affecting two or more Membe
States or requiring a prosecution on common basel [which is able to potentially cover also
environmental crime, see commentary in para. 1.2A8)cle 85 TFEU leads to believe that Eurojust’s
action is not limited to situations where the mattencerns at least two Member States (and somese
a trans-national nature, as previously requirecatiicle 31 TUE), but also in any case it requires a
common strategy and a European approach to thaecrs pointed out by some scholars, “this gives
rises to the question of ascertain who is goingléoide whether a prosecution on common bases is
needed [...] And hence the question further upstremetermining a framework for doing this and
therefore determining a European Criminal Polity”.

b) By saying that Eurojust is aimed to act (whenditions referrechbove are met) “on the basis of
operation conducted and information supplied byMeenber States authorities and by Europol” (while
Article31 TUE only referred to the fact that Eursljishould act “taking account, in particular, of

101 Joint Action of 22 April 19960J L 105, 27.4.1996, 1-2
192 J0int Action of 29 June 199&J L 191, 7.7.1998, 4 -7

193 Council Decision No 2002/187/JHA of 28 Februarp2Getting up Eurojust with a view to reinforcirfget
fight against serious crim@J L 063 , 06/03/2002, 1 -13

194 Council Decision 2009/492/JHA of 16 December 2@@8strengthening Eurojust and amending Decision
2002/187/JHAQJ L 138/14, 4.6.2009

19 For a general overview of the changes introdusee, Serge de Biolley, “EurojustJurisclasseur Europe
Traité, section 2710, ed.

1% see Daniel FloreDroit pénal européen. Les enjeux d’'une justice peéraropéennéBruxelles, 2009), 581 ff.

197 See Anne Weyembergh, “The development of Europustential and limitations of article 85 of the TFE
New Journal of European Criminal Lafwol. 2, issue 1, 2011), 85.
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analyses carried out by Europobgicle 85.1 clearly points out the link between thepdy of
information to Eurojust and its effectiveness. Téli®uld lead to a further improvement of cooperatio
between Eurojust and Europol, and above all targgrévement of provisions regulating transmission of
information by national authorities (actually edsaly regulated according to Articlel3 of Eurojust
Decision, as amended in 2008), in particular camogrevaluation on the correct fulfilment by Member
States of the obligation to provide Eurojust with relevant information. Even more than that, as
pointed out by some scholars, “this evaluation sthalso provide an opportunity [...] for evaluating
what Eurojust effectively produces, or is able ooducing, in terms of the information transmitiad
this way, whether there is any duplication of therkvprovided by Europol”; and, in conclusion the
guestion arises: “Is Eurojust really able to assumgponsibility for processing data? Is this not
principally the duty of Europol?*%®

Astonishingly enough, no mention is done to infdaiiorato be provided by Olaf, since a special impoce is
recognised by Article 85.1 (second sub-paragrapbjitnes affecting EU financial interests.

3.3.2 Article 85.1 — second sub-paragraph

“In this context, the European Parliament and theu@cil, by means of regulations, in accordance with
ordinary legislative procedure, shall determine Bjuist's structure, operation, field of action arabks.
These tasks may include:

a) the initiation of criminal investigations as welk groposing the initiation of prosecutions
conducted by competent national authorities, patéidy those relating to offences against the
financial interests of the Union;

b) the coordination of investigations and prosecuticgferred to in point a);

c) the strengthening of judicial cooperation, inclugliby resolution of conflicts of jurisdiction and
by close cooperation with the European Judiciavixek”.

This provision establishes the nature and contfritse legal act aimed at regulating Eurojust.

Concerning thenature of the actthe change envisaged is evident: future legmiatin Eurojust will lay on
regulationsadoptedin accordance with ordinary legislative procedurBhis means that future legislation on
Eurojust will follow the model of EU ordinary ledggion: it will be adopted, then, following the cecision
procedure (which should guarantee a deeper denmcritrol) and be taken by qualified majority,deabove
all it will fall in the scope of the control of th€ourt of Justice (that can result to be very rafgvespecially
concerning infringement proceedings that mightdkeh against recalcitrant States). Something #@esents a
radical change — and especially an improvement th waspect to the actual situation (except for fis&
inevitably connected to the re-opening negotiaticegarding existing provisions, and so the rislkagiossible
step backwards, taking also into consideratiorctimaplexity rising from the use of British, Danisfhdalrish opt-
outs).

Concerningcontents of the agctrticle 85.1 TFEU does not provide any furthefiéation concerning provisions
to be adopted aimed at regulating Eurojust’s “stme; operation, field of action [...]", while somedications
are provided for concerning the “tasks” of Euroj(stints a) to c)).

Although nobody can deny a certain weakness oktivedications — deriving from the wording of thedty that
states that “these taskgayinclude”, implying their non binding character (asal the fact they are not aimed to
establish the “necessary content” of future legjisteconcerning Eurojust), the list of tasks whitlight be

198 See Weyembergh, “The development of Eurojust”, 86.
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covered by Eurojust clearly envisages a step faiweéth respect to the existing framework, sincalibws for
granting Eurojust certain binding powers, and smoasible evolution of Eurojust “from a player aftikontal
cooperation level to a player at vertical integmtlevel”.lo9 Finally, by listing Eurojust’s future possible kas
article 85.1 establishes the ‘maximal’ framewoillgwing any improvement of the existing legislatisa far that

it stays under the ‘ceiling’ provided for articl&.& TFEU.

Going through indications given in article 85.1¢claar improvement with respect to the existing fearark
results from the indications in letters a) and Whi¢h are strictly linked, because of the expligferral to
“investigations and prosecutions referred to in@jfitained in b) to Eurojust’s competence concerfiimitiation

of investigations” and “coordination of investigats and prosecutions referred to in a)”. While eoning
prosecutionsarticle 85.1. shows to be very prudent — sincesttldishes that Eurojust can orpyopose the
initiation of prosecutions-, concerningnvestigationsthe competence of Eurojust toitiate them is clearly
envisaged, which implies a decision making power,w&ll as for the competence (established in b)) to
coordinate investigations and prosecutiae$erred in a). Both competences, then, could berpreted as they
imply that Eurojust can take binding decisionséadspected by national competent authorities.

Concerning letter a), a question arises on whas tiodiate an investigatiohmean.

As pointed out by most of the scholars, there isdonabt on the fact that the wording of article 8&allows
Eurojust “to set in motion, to launch an initiativegarding criminal investigations*? and more precisely it
allows Eurojust to “order the commencement of avegtigation by the national authorities in the Memb
States™'! But the very question is whether it allows Eurojts carry out itself investigations. The answer
depends on the interpretation of the expressioa)ifconducted by competent authorities” as refeiwaty to
prosecutions or also to investigations. Wording asficle 85.1, indeed, appears to legitimate a lepad
interpretation of the term “initiate” (so establisty a sharper differences of Eurojust's competenmetsted to
investigations and prosecutions; that could alsadrsidered confirmed by the wording of Article B%nly
referring to prosecutions). Nevertheless, accorttngome scholars, this could result to be “mesaglyoversight,
since the first version of what has become Art&3eonly mentioned prosecutions, not investigations”

Finally, the phrase “particularly those relatingoffences against the financial interests in théot'h introduced
by thePraesidiumof the Convention on the Future of the Europeaiokiris to be interpreted in strict connection
with provision in article 86 TFEU establishing tlkempetence of the Council “in order to combat ceEme
affecting the financial interests of the Union’y det up a European Public Prosecutor “from Eutbjltsshould
then be understood as the indication of the ‘stgntioint’ towards the implementation of article BBEU.

Concerning indications in letter c) — referringgorojust’s role in strengthening cooperation -~yeay significant
improvement seems to be made possible with respets powers in cases of conflicts of jurisdicti@mnce the
use of the word “resolution” appears to recognieeigion-making powers to Eurojust; something thatihg
realize a quality change with respect to the ditmaactually regulated by Framework decision ofl3Q2009 on
prevention and settlement of conflicts of exera@gurisdiction in criminal proceedings.

Finally, this provision explicitly mention coopei@i with EJN but it remains silent regarding twbert essential
players, that is to say Europol (that is previousigntioned in article 85) and Olaf (not mentionagvehere in
article 85 TFEU), whose contribution is neverthelerucial for achieving the objective of strengihgnjudicial

cooperation.

199 see Weyembergh, “The development of Eurojust”, 91
110 5ee Weyembergh, “The development of Eurojust”, 92.
111 See FloreDroit pénal européerb9l.

112 See Weyembergh, “The development of Eurojust”, 92.
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Actually, cooperation between Eurojust and these iwdies is supported by specific agreements: tieevath
Europol established in 2004 and then revised in92@hd the “Practical Agreement on arrangements of
cooperation” with Olaf, agreed in 2008.

3.3.3 Article 85.1 — third sub-paragraph

“These regulations shall also determine arrangésndar involving European Parliament and national
Parliaments in the evaluation of Eurojust’s adigt.

This sub-paragraph of article 85.1 expressly rexguihat future regulation on Eurojust regulateslvement of
European Parliament and National Parliaments iretladuation of Eurojust’s activities.

The fact itself that evaluation is explicitly memied shows the importance attached to it, in thepeetive of a
greater transparency and democratic legitimacyunbjast, and because of that also an improvemeits ébrce
of persuasion and authority.

While some control of Eurojust by the European iBamtnt already exists (especially according to 2008
Decision), the direct involvement of National Pamtients is innovative, since up until now Nationatli@ments
have only exercised control via their governmemtsasl to adopt ad hoc measures in order to bermdrof and
control the activities of Eurojust.

3.3.4 Article 85.2

“In the prosecutions referred to in paragraph 1,dawithout prejudice to Article 86, formal acts of
judicial procedure shall be carried out by the catgnt national officials”.

This paragraph of article 85 is far from leadingitoeasy interpretation.

The fact that it only mentions prosecutions — antaiso investigations — when explicitly stating txclusive
competence of national officials to accomplish fifiad acts of judicial procedures”, could lead to tioaclusion
that Eurojust can itself carry out investigatioaad so, acts of investigations could be accomptligheEurojust,
realistically via the national member of the insteel Member State, provided that he/she is empaaterdo so
according to national legislation on the status emmipetences of Eurojust’s national member). Adiogrto the
opinion of some commentators, nevertheless, a todke first version of the provision in the Congibnal
treaty (Articlelll-174) — where investigations wemet mentioned — should lead to the opposite camiu once
added by the Convention on the future of the Eumop®nion in the first sub-paragraph, the referetae
investigations is to be considered as to be intpdisio in the third sub-paragrapfi. Following this last position,
Eurojust’s binding powers cease once the investigaits initiated and both investigations and prosiens
should be directed by national officials.

113 See Weyembergh, “The development of Eurojust”, 98.
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3.3.5 Eurojust and environmental crime

The state of play

Looking at Eurojust’ mandate referring to “seriatrime affecting two or more Member States or rdggira
prosecution on common bases” no doubts should peessed on the ‘natural’ inclusion of environmeiténe,
unanimously recognized — at least in official spemc— as to be one among the “serious crime” rigguihe
putting in place of a common strategy at EU leesld very often as having also a cross-border agdnised
nature (that is to say the ‘typical’ charactersuiegg by the treaty to define Eurojust scope of petance).
Nevertheless, environmental crime was only modestijressed in Eurojust’s casework so far. As shdyetthe
last annual report (2013), although the numberasks increased considerably over 2012, it remaims®nly 3
registered cases in 2012; 8 in 2013.

Such figures actual reflect the very critical sfioa of environmental crime prevention and repressit national
and supranational levels. Two main reasons — gléatérconnected — can be identified.

The first reason is without any doubt the lack fum-ambiguous definition of environmental crimeearopean
and International level, and in particular of whatd of offences have to be considered as to ffiahis category.
At European level, the definition in the 2008/99/Higective (and in particular the very articulatg@vision in

Article3) can be considered as to be the primafgreace, requiring a breach of environmental legish which
typically causes or is likely to cause substantiainage to the air, including the stratosphere,ofh water

animals or plants, including to the conservationspécies. Nevertheless, looking at the Europearorisi
webpage on environment, whereas the need for legghirements is confirmed, the list of areas covdrgdhe

definition partially differs: an explicit referen@an be found to illegal trade in wildlife, illegahde in ozone-
depleting substances and the illegal shipment onpilng of waste. Definitions contained in legal doeunts
adopted at International level (UN and Interpot,dgample) mostly consider as a (further) fundasestiaracter
of environmental crime also its trans-national rat{and so focusing the definition on illegal tieifng), often

mentioning, by consequence, also the fact thatethehaviors are mostly carried out by organizethioal

networks (as it is the case in the Interpol's Emwinental Crime Programme). Such a situation makeéomly

statistics un-able to properly set the situatiart, dbove all it affects very much judicial coopérat One of the
reasons of the very low number of cases registbyeBurojust is then the very limited ability of ratal law

enforcement authorities to recognize what constitwgnvironmental crime and to report it as such, agso to
properly address and deal with initiatives/requéstgudicial cooperation in this field.

The second reason to be mentioned (that is far freimg nevertheless of a lesser importance thafirdidisted
here) is the overall underestimation of the phenwnenot only by National Governments but somewayp aly
European Institutions. The financial crisis togethdth the need to counteract other phenomenast @i all
illegal immigration and human trafficking — whicpear to be of a very great concern for the pulgicion are
obviously at the origin of such a situation.

Concerning the EU side, it is striking to note tin@olution’ of the EU policies when related to tpeotection of
environment. It is very well known the growing imitance attached to the protection of the envirorinfrem
the middle of the Seventies to the very beginnifthe XXI century*'* After being mentioned for the first time
in the European Single Act (where a separateg title title VII, was entirely devoted to it), tbavironment
became the object of a EU policy in the Maastrichaly and then, in the Amsterdam Treaty, the aem®nt of
“a high level of protection of the environment atite improvement of its quality” was established aas
autonomous objective of the EU. In addition to tlitas remarkable that article 37 of the CharteFondamental

114 The first directives in this area date back to$lezenty’s. See, for example, Directive 75/442/EEQ5 July
1975 on wasteOJ L 194, 25.7.1975, 381
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Rights established the principle of sustainablestiyment in the implementation of the policiesta# tJnion as
a fundamental interest of the EU. Such a legal éwaork allowed the EU to establish a significantkbaf
legislation and to develop policies which are cdased as to cover, with some exceptions, all thie isaues of
environmental protection. Moreover, the legislattmiopted made possible to achieve a greater aessdry the
public opinion and a greater prudence by econompéarators — whose rights and obligations were mtwarly
established — and by national administrations, whiiscretion was reduced, making more and moréedifffor
them to someway ‘contribute’ to environmental cramgy turning a blind eye to environmental impairtmen
pollution, etc., by not suing polluters, by notleoting data that would reveal environmental cripi®sgranting
permits contrary to existing legislation. The Txeat Lisbon appears to confirm such a trend, espigcstressing
the objective of the achievement of a high levepmitection and improvement of the quality of #rvironment
when dealing with the establishment of the intemarket. As expressly stated in article 3 (3) TUuig latter
engages the EU towork for the sustainable development of Europe dase balanced economy growth and
price stability, a highly competitive social marlkegtonomy, aiming at full employment and social peeg, and a
high level of protection and improvement of theligp&f the environmert..]” In such a situation, the challenge
for EU institutions would have to be to seriouslyeck on implementation by Member States of existing
legislation (and, in addition to that, to adopt nlegislation when needed), and make this to beafriee main
task for the near future. Nevertheless, lookinthatEurope 2020 strategy adopted in 2011, the yalproach
taken by the Commission — in line with the trendoam Member States -, seems to completely put dbiele
objective of a “balance” between the various irgesenentioned in article 3 TUE, to establish, an¢bntrary, a
hierarchy where “growth and jobs” are the priostianplying by that that any environmental measurerder to
be approved by the Commission, must show thatrtridmtes to growth and jobs. While economic dansagfe
the failure to implement environmental legislatigrealth costs and direct costs to the environmam)widely
recognized, and also the impact that in the mediathlong term will have such an ‘unwillingness’seriously
tackle environmental challenges on the internalketaand on EU integration in general (energy, toans
agriculture, competition, etc.), a direct link beem measures on environmental protection and gramthjobs
can reveal to be pretty hard to demonstrate. Sdamgetthat seems to completely dis-regard obligations
established in article 191 of the Treaty on thedfioning of the EU requiring to seriously “preserprotect and
improve the quality of the environment”. Moreovire absence of environmental crime among EU pigsrin
the implementation of the Freedom, Security andiceigrea is to be mentioned, and more recenthabisence
of environmental crime among EU priorities betw@®14 and 2017 for the fight against serious ana@rmiegd
crime set up by the Council of the Justice and Hdxffairs in its meeting in Luxembourg on 6 and thdu
2013 Here, although environmental crime was mentiometthé introduction to the conclusions of the Colinci
it was not set as a Council priority for the 2002017 policy cycle. According to the opinion ofis® experts.°
the Commission’sProposal for a Decision on a general Union envir@mnaction programme to 202% not
conceived as to make a significant change andwsdyi@ddress environmental crime.

This shows the actual lack of political will notlgrat Member States level but also (probably asmsequence
of that) at the EU institutions level. As mentionbkefore, one of the reasons probably lies on tlendtic
economic crisis affecting Europe, when competethaities’ choices on allocation of resources ageyvnuch
restricted by the limited budget at their disposal,that they tend to use them in areas where khew such
decisions will be more effective in terms of sofdkdctoral consensus. As affirmed by Catherine mdfpHead of
EnviCrimeNet Secretariat at Europol, in the actsibation “environmental crime is not really ‘seXy*’
meaning that tackling environmental crime doesreatly attract the attention of the media (as jigens, on the
contrary, when fight against human or drug traffickis at stake, for example), and cannot be censitias to be
an interesting cost/effective area in terms of eosss of the public opinion, since the consequeatesminal
activities in this area (such as the pollutionhe soil, water and air) not only take time to mesiif but above all

115 Council Conclusions on setting the EU’s priorities the fight against serious and organized crinegween
2014 and 201,7Justice and Home Affairs Council meeting, Luxenmgo6 and 7 June 2013.

116 See the interview with Professor Dr Ludwig KrarimreEurojust Newslssue n°10 — December 2013, 10.

117 See the interview published Burojust Newsissue No. 10, cit., 11.
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they are hardly to be clearly identify as causiegtduction of the environment, environmental disesbften
being imputed to casualties.

Such a situation does not overcome the fact thaeption of environment is established as one efrtiain EU
objectives in the Treaty of Lisbon, requiring a stalntial change of attitude, first of all from Edters and then
from Member States authorities. Since competentemvironmental matters are clearly attributedhe EU,

including the integration of environmental requients into its other policies, as required by thgbbn Treaty,
then EU has to engage all its means to seriouslgldathe environmental challenges. This clearly liegpa

stronger involvement of all EU institutions, andbaé all, concerning the repressive side, of Eutojus

Eurojust’s added value

As mentioned above, the typical cross-border amghrdeed nature of environmental crime (including al
activities related to the illegal trafficking of @angered species, be it animals or plants and fireucts)
immediately indicates most of environmental crimagsnaturally falling within the remit of Eurojustnd then
suggests the possibility for Eurojust to play angigant role in the strategy to tackle them. Tisigrue not only
looking at the evolution of Eurojust’s powers pided for in the Treaty of Lisbon but also in thestixig legal
framework.

In order to move from the actual situation desdil@ove, a stronger engagement of Eurojust shoeld b
encouraged not only in its function of facilitatioaupport and enhancement of the cooperation antoeg
competent national authorities (by facilitating acwbrdinating mutual legal assistance request$iegag and
sharing best practice, coordinating national spizeid units and the putting in place of joint intigation teams),
but before that, in supporting the best use of ldgal framework in place, identifying obstacles amebst
practices, and suggesting possible ‘evolutive'ripitetation or improvements of existing legal instants.

All professionals involved in various form in thenwironmental protection — prosecutors, internationa
organizations, networks and academics — highligtitedinks between environmental crime and orgaharéne,

as well as the fact that transnational environmemtmes often involve corruption and financialmsd, loss of
tax revenue, parallel trading with other forms ofninal activity, and distortion of the licit markeThe need for

a European overview of the different criminal atiés linked to environmental crime is also unanirsiy
recognized. The full engagement of Eurojust coedlto an easier identification of criminal netwodnd a
better comprehension of circuit of criminal profifshis remark confirms that Eurojust should plagracial role

in counteracting environmental crime and, what @erimportant, it can do this by properly usingséirig legal
texts concerning organized crime or financial crianel establishing its competence in these areadoByy this,
Eurojust can contribute to a substantial changdnénway environmental crime is perceived, thabisdy as a
“gentleman’s crime”, and to a more serious engagenie counteracting environmental crime, by that
eliminating the beneficial situation for environnta@ncriminals, relying on the actual lack of invgation and
attention (and because of that acting in the petismeof ‘low risk’ of penalty).
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4 Article 86

4.1 Article 86.1 — first sub-paragraph

“In order to combat crimes affecting the financiaterests of the Union, the Council by means ofitaipns
adopted in accordance with a special legislativegadure, may establish a European Public Prosetsuto
Office from Eurojust. The Council shall act unanimly after obtaining the consent of the European
Parliament”

This provision establishes the competence of than€Cib to create a common authority responsible dtbr

activities falling in the stage preliminary to ttreal. More precisely, it does not itself establsich a European
Public Prosecutor’s Office (EPPO) but empowers @wincil to do so, by adopting regulations followiag
special legislative procedure asking for unaniroftylember States.

According to Article 86.1 TFEU, such an authorigncbe establishedr order to combat crimes affecting the
financial interests of the Union{whereas, according to Article 86.4 TFEU, othectses could be covered
following an unanimous decision of the Council, aodalso environmental crimes could fall in thepgcof the
European Prosecutdtf. No definition is nevertheless provided of whidfences constitutes a “crime affecting
the financial interests of the Union”. Followingrestrictive notion (relying on a strict interpratet of the
wording of this provision), the material scope lbé tEPPO should be limited to those offences that les a
consequence an actual or (at least) a potentiah fiar financial interests of the Union (to be prove trial by
the EPPO). According to an extensive notion, thedimg “crimes affecting European financial intesgstan be
interpreted as covering not only criminal behavsoproducing an actual or potential harm, but alfences
which are statistically connected or generally adgred as to be some way ‘functional’ to the reaitn of
behaviours directly affecting financial interesBollowing this last reading, corruption, misappiapon of
funds, abuse of power, when realised by EU or natiofficials managing EU funds, would fall in tB#PO’s
material scope, while, according to the restrictiagion, they could be considered as falling wittie EPPO’s
material scope only when it can be assumed thgthd as a result an actual or potential harmtferBuropean
budget.

In its proposal for a regulation “on the establigimnof the Public Prosecutor’'s OfficE® the Commission
establishes the competence of the new organ byrirefeo the “Directive 2013/xx/EU” — that has te bead as a
reference to the Directive on the fight againstdrao the Union’s financial interests by meansrahmal law”,
which is still pending before the Courtéd— *“as implemented by national law”. Leaving asamiticisms that
can be expressed on the choice made by the Coromigsestablish the competence of a supranationairing
organ, logically requiring some basic common priovis, on a (merely) harmonizing legal text (assitthe
directive)®?, attention has to be turned to provisions in i@ and 4 of the proposal. Looking at the défini

118 See the commentary of Article 86.4 TFEU.
119 COM(2013)534.
120 cOM(2012)363/2.

121 see R. Sicurella, “Il diritto penale applicabilelld Procura europea: diritto penale sovrannazeooaliritto
nazionale ‘armonizzato? Le questioni in gioco” Lim sfide dell’attuazione di una Procura europeafinigione

di regole comuni e loro impatto sugli ordinamemnterni, ed. Giovanni Grasso, Giulio llluminati, Rosaria
Sicurella and Silvia Allegrezza (Milan: Giuffre, 28), 27 ff.
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of fraud, corruption and money laundering, esséptiaproducing definitions in previous legal textérequiring
the actual or at least potential harm of the fim@ninterests, it would be logical to say that tBemmission
supports the restrictive notion. Nevertheless, toisclusion results not to be fully correct when laek at the
other paragraphs of article 4 introducing two neferes related to fraudulent behaviors in proceetrand
misappropriation where an actual or potential htorthe financial interests of the Union is not reed for the
offence to be integrated.

Such a choice can be interpreted as to expregsosigon of the Commission as not being stuck sastrictive
interpretation of the expression “crimes affectihg financial interests of the Union” and, on tloatcary, as an
opening to an extensive one.

Concerning in particular the perspectives of thaldishment of the EPPO with respect to environmlerrime,
it is clear that it cannot be envisaged as to falliself, in the ‘core offences’ indicated by tabove mentioned
expression “crimes affecting the financial intesest the Union” even in the case that an extensvon is
adopted. Nevertheless, looking at the provisionaiticle 13 of the proposal, establishing the “dacj
competence” of the EPPO, environmental crime (gso#tmer offences not covered by the definitionriticke 12)
could be dealt by the EPPO in some concrete calesevgpecific conditions are met, and more precisélen
an environmental crime results to be “inextricalohked” with criminal offences referred to in Artic12 (that is
to say offences directly affecting financial int&ise of the European Union), and “their joint invgstion and
prosecution” by European Public Prosecutor's Office “in the interest of a good administration wdtice”,
provided moreover that “the offences referred td\iticle 12 are preponderant and the other crimoféénces
are based on identical facts”.

According to article 86.1, the EPPO has to be distalifrom Eurojust. This expression is one of the most
controversial point of the whole provision, sint¢eonly establishes a physiological and structu@inection
between the new body and Eurojust but it does radtenctlear how exactly such connection should beirput
practice. It is obviously a very sensitive questiand it will be a matter of a political choicenag, because of the
limited EPPO’s material scope (at least concerritaghard core represented by “crimes affecting rfial
interests of the Union”), the situation to be cdeséd as the most realistic one is a coexistentieedfvo bodies
(at least until the moment when, after an extengibiEPPO competences, this new body would attrdct a
competences now attributed to Eurojust, which thiéin disappear).

Such an ambiguous wording appears neverthelestedolyc establish the legal nature of the new bodyaa
judicial body (and not an administrative one), &l ws its subordination to the judicial controltbé ECJ.

4.2 Article 86.1 — second and third sub-paragraphs

“In the absence of unanimity in the Council, a gooof at least nine Member States may
request that the draft regulation be referred te@ tBuropean Council. In that case, the
procedure in the Council shall be suspended. Adtecussion, and in case of a consensus,
the European Council shall, within four monthshistsuspension, refer the draft back to the
Council for adoption.

Within the same timeframe, in case of disagreensemt,if at least nine Member States wish
to establish enhanced cooperation on the basidefdtaft regulation concerned, they shall

122 First Protocol to the PIF Convention, “Protocahwin up on the basis of Article K.3 of the TreatyEuropean
Union to the Convention on the protection of thedpean Communities' financial interests - Statemerdde
by Member States on the adoption of the Act drawipghe Protocol’OJ C 313, 23/10/1996, 0002 - 0010
Directive 2005/60/EC of the European Parliament aithe Council of 26 October 2005 on the preventd
the use of the financial system for the purposemoiney laundering and terrorist financin@J L 309,
25.11.2005, 1536.
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notify the European Parliament, the Council and @emmission accordingly. In such a
case, the authorisation to proceed with enhancegpemation referred to in Article 20(2) of

the Treaty on European Union and Article 329 (1)t Treaty shall be deemed to be
granted and the provisions on enhanced cooperatiail apply”

These two sub-paragraphs regulate the situatiomemneanimity required in the first sub-paragrapimas met,
establishing the opening of a ‘diplomatic’ procezlbefore the European Council — together with tispension
of the legislative procedure — aimed at exploriagm for a consensus on the proposed text (and walgnbn
possible amendments which could lead to such aetsns). The second sub-paragraph, then, deal théth t
situation where a consensus is finally achievethénEuropean Council — and in this case the tevdeabjis sent
back to the Council for adoption —, while the thindb-paragraph regulates the situation where digmusn the
European Council was not successful, so that axtyafgpears to be able to reach the required conserdd the
legislative procedure cannot be reopened. In thgecthe possibility is nevertheless envisaged eéhbtnced
cooperation on the basis of the draft regulatiomceoned is established among a group of at least Miember
States that wish to do so. Such a solution appgedys someway facilitated since this sub-paragespablishes a
derogation with respect to the ordinary proceduo¥iged for enhanced cooperation, by providing thtagrested
Member States are only bound to notify their decisto the European Parliament, the Council and the
Commission, while the authorisation to proceed (iregl according to the ordinary regulation of erdeh
cooperation) is deemed to be granted.

4.3 Article 86.2

“The European Public Prosecutor’s Office shall besponsible for investigating, prosecuting and biriggto

judgement, where appropriate in liaison with Eurpgbe perpetrators of, and accomplices in, offenagainst
the Union’s financial interests, as determined Iy tegulation provided for in paragraph 1. It shehiercise the
functions of prosecutor in the competent courthhefMember States in relation to such offences.”

This provision establishes the main tasks of the aethority, and by doing so it also reveals a gpemodel of
inquiring authority which appears to have inspitteel drafters.

The expression adopted to generally indicate tbpesof competence of the EPPO — “investigatingsecating
and bringing to judgment” and then “[...] exercise ttunctions of prosecutor in the competent couftshe
Member States”— conveys the idea of an EPPO agnigele competent authority for investigating aslaslfor
prosecuting, in so far tending to a model wherertie of the police is subordinated to decisionshef EPPO
while, at the same time, the role of the judgeodally conceived as being functional and relatethe main
activity of the EPPO (to guarantee the necessatigipl control over measures decided by the EPRDtlzett can
affect individual liberties). Article 86 TFEU appeato refuse models where the distinction between
‘investigation’ and ‘prosecution’ reflects a distwiion of competences between the prosecutor angdtice (in
some systems such as that of the United Kingdfdnoy between the prosecutor and the judge compétent
prepare the case (such asjtme d'instructionin the French systert}.

123 For a more detailed analysis, see the CountryrtemoUK.

124 For a more detailed analysis, see the CountryrtepoFrance.
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The reference to national Courts as the ‘compéepedicial authority before which the EPPO has xeeise its
functions clearly indicates the choice of the dreftnot to create a European judge but to integhatd&=PPO in
the structure of national competent authorities. iNdication can be found, nevertheless, on the ntmdée

followed when regulating relationship and distribat of tasks with the competent national authasitiblore

generally, no indication can be found — neitherthirs provision, nor in other paragraphs of Artidé —

concerning crucial issues related to the statuth@efEPPO, designation of its members and their pwtes

accountability. This implies that most of the bashwices concerning the new body are to be madéby
Council when adopting regulations establishinggERéO.

The interpretation of the phrasas‘ determined by the regulation provided for in ggaaph I is a very
controversial one, and so also because of somegdinees in the different linguistic versions. Irrtalar,

according to some linguistic versions — as thaatabne — where the expression “as determined” agp® be
clearly referred to the word “offences”, such psion could appear to introduce the necessary leagik for a
EU competence to establish common offences direxiglicable (by national judges) to individuals,daso
going much further what is established in articBe T&EU especially dealing with EU competence inmanial

law. Such an interpretation results to be somewagkened by the provision of article 86.3 whereaference is
made to offences constituting EPPO material scoperwindicating aspects to be dealt with by the legtgn

establishing the EPPO.

4.4 Article 86.3

“The regulation referred to in paragraph 1 shalltdemine the general rules applicable to
the European Public Prosecutor’s Office, the coiedi$ governing the performance of its
functions, the rules of procedure applicable todtdivities, as well as those governing the
admissibility of evidence, and the rules applicabdethe judicial review of procedural
measures taken by it in the performance of itstfans”.

This provision deals with contents of future regiola establishing the EPPO. More specifically, éats with
what can be considered as to be the ‘necessarterbaf such a regulation. As announced abovedtatters of
the treaty clearly decided to leave up to the Countien adopting such a regulation, any decisioncerning
regulation of all essential characters of the neayb

Although the expressiorgéneral rules applicable to the European Public $&outor's Offickis able to cover a
wide range of rules concerning very different aspecsuch as its status and internal structuresthey with
status and powers of its member, and also aspeleted the definition of the scope of its poweris kas to be
stressed the absence of any reference to offeatlesyfinto EPPO’s material scope (not even a ‘sehfist of
criminal behaviours to be considered as to falb IBEPPO’s material scope, according to the modeptadoin
article 2 of the FD on the European Arrest Warrastymething that can appear even more astonishirenw
following the interpretation of Article 86.2 propas by some scholars according to which the regurdati
establishing the EPPO should also establish arfirskeus of EU offences.
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45 Article 86.4

“The European Council may, at the same time or eghsently, adopt a decision amending
paragraph 1 in order to extend the powers of theoaan Public Prosecutor’s Office to

include serious crime having a cross-border dimemsiand amending accordingly

paragraph 2 as regards the perpetrators of, andoaaplices in, serious crimes affecting
more than one Member State. The European Counall abt unanimously after obtaining

the consent of the European Parliament and afteisatiing the Commission”

This provision establishes the competence of thefgan Council (acting unanimously, after consgltihe
Commission, and with the consent of the EuropealiaRgent) to extend the EPPO’s material scope t@cany
‘serious crime having a cross-border dimension’isTdan be read as a confirmation to the concepifotihe
EPPO as an evolution from Eurojust, and becauskabfany extension of its competence should bdfiggton
the two requirements of ‘seriousness’ and ‘crossl®odimension’ (in the extended meaning that Aeti@3
TFEU attributes to this expression). What can fferied from that provision is mainly that, if itillvbe
established, the EPPO will be competent (at Iastrrimes affecting the financial interests of tdaion; but
such a situation finally represents only the ‘startpoint’, because of the fact that its competenoauld cover
any other serious crime having a cross-border déioen Such a solution, together with the much-dised
expression ‘from Eurojust’, seems in fact to embrtdw idea of an EPPO which is not conceived agghei its
very substance a specialised authority whose c@npes and functions would evolve always within the
‘borders’ of the protection of financial intereskayt it is clearly conceived as an authority whiststructurally
and functionally ‘prepared’ for having a generajjiring competence covering (potentially) any sasi@rime
having a cross-border dimension.

4.6 EPPO and environmental crime

The provision in article 86.4 seems to be of a igppéaterest for the subject matter of environméotanes. As
mentioned in the commentary of article 86.1, evietihé widest scope is attributed to the expresSarimes
affecting financial interests of the Union”, enviraental crime is undoubtedly excluded in itselfvBigheless,
environmental crime is reasonably to be considamdng the ‘favourites’ sectors to be interestechlfyture
extension of the material scope of the Europeasdidor, as a consequence of its very nature aoekall the
relevance of environment protection in EU polici&dt is moreover worthy to mention the special relese that
results to be attached to the environment by theriGaf the Justice, since the Eighties, when thgelnobourg
jurisdiction has first stated that the protectidrenvironment represents “an essential goal ofGbsmunity™®
and a “goal of general interest of the Communtfy”Significantly, the protection of the environmenaswthe
sector where the Court of Justice recognized fer fitst time the competence of the European leigislto
establish obligations for Member States to provideninal sanction€® (so legitimizing the adoption of the

125 On this point, see Grazia Maria Vagliasindi, ‘istione di una Procura europea e diritto penaléasaile:
I'eventuale estensione della competenza materigla tutura Procura alla criminalita ambientalaf Lie sfide
dell’attuazione di una Procura europea: definiziotieregole comuni e loro impatto sugli ordinameinterni,
ed. Giovanni Grasso, Giulio llluminati, Rosaria8&lla, Silvia Allegrezza, 189. Milano: Giuffré, 28.

126 ECJ 7.2.198%rosecutor v. ADBHUcase 240/83, 549, para.13
127ECJ 20.9.1988Commission v. Denmarkase 302/86, 4630, para. 11

128 £CJ 13.9.200F uropean Commission v. Council of European Unizase C-176/03
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2008/99/CE directive on the protection of the emwiment, and also directive 2009/123/CE on shipugiolh,
directly following another decision of the Courtpesially dealing with this questiolfj. Both the Advocates
General, in their conclusions presented in the énmork of the procedure before the Court of Justicaded
their position (supporting the idea of the existersf a competence of the European legislator tabésh
obligations to criminalise in this sector) on theesial relevance of the environment protectionhia European
legal order, considered as to be “an essential gfathle Europen order

The arguments above should logically lead to carside environment as a proper “supranational”llegarest
(although the ECJ refused so far to take a cleaitipn on this point, and in general on the fadttkEU
competence in criminal matters should be limited ingiatives aimed at protecting supranational lega
interests)*, and because of that environmental crime as toriseof the area to be primarily interested by a
future extension of the scope of competence of ER®O; at least where one follows the logic thataas
consequence of the supranational nature of the E@BQonceived in the treaty), further extensidrit®
material scope should first involve offences affegtegal interests of the same (supranational)neat?

5 Summary

Article 82

The provision of Article 82 TFEU brings mutual rgoition in general terms within the scope of the'&€U
competence, and gives in particular the EuropeatiaReent and the Council general regulatory powmarghis
matter. Actually, the principle of mutual recogaiti has been the motor of European integration iimical
matters in the recent past. Such a principle requihat judicial decisions issued by one MS (igsUbtate)
should be executed without further formalities Imy ather MS (executing State), trying to establish “free
movement of judicial decisions”, without or withlgrittle harmonisation of standards and legislaio

The crucial role of the principle of mutual recagm within the judicial cooperation in criminal mhers is
therefore confirmed by Article 82 TFEU, which sudiioates to the implementation of mutual recognitiba
attribution to the EU of the competence concerrting adoption of specific measures in criminal pdore
matters.

Article 82, para. 1 TFEU states that the Europeariidment and the Council, acting in accordanceh whie
ordinary legislative procedure, shall adopt meastioe lay down rule and procedures for ensuringpgaiion
throughout the Union of all forms of judgments gundicial decisions; prevent and settle conflictgwfsdiction
between Member States; support the training ofjulkéciary and judicial staff; facilitate cooperatidetween
judicial or equivalent authorities of the Membeat8t in relation to proceedings in criminal mattensl the
enforcement of decisions.

129 ECJ 23.10.200Furopean Commission v. Council of European Unaase C-440/05.

130 see in particular the conclusions of Advocate @&nRuiz-Jarabo Colomer, presented the 26.5.200%d
case C-176/03, p. I-7895, para. 59.

131 See Rosaria Sicurell®jritto penale e competenze dell’Unione europeaeki guida di un sistema integrato
di tutela dei beni giuridici sovrannazionali e deni giuridici di interesse comuridilano: Giuffre, 2005), 346
ff.

132 See Rosaria Sicurella, “Setting up a European i@ahPolicy for the Protection of EU Financial Irgsts:
Guidelines for a Coherent Definition of the Matérgcope of the European Public Prosecutor’'s Offide”
Toward a Prosecutor for the European Uniad. Katalin Ligeti, vol. | (Oxford and Portlan@regon Hart
Publishing, 2013), 888 ff.
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Article 82, para. 2 TFEU establishes that the axipmation of national laws should deal with: mutual
admissibility of evidence; the rights of individeahvolved in a criminal procedure and the rightsiotims of
crime; any other specific aspects of criminal prhge which the Council has identified in advanceldecision.

It is worth to mention that, according to the peions of Article 82, the EU legislator adopted D02 a EU’s
Roadmap for strengthening the procedural rightsugpected or accused persons in criminal procegdin a
set of procedural safeguards for accused persoesded to ensure that fair trial rights are pr&éacross the
EU. Once fully implemented, the Roadmap will heliz@re that the rights enshrined by the ECHR angeed
in practice and in a consistent manner across 8k.N6ome Directives have been already adoptedaii®a-up
to such a Roadmap.

Article 83

Article 83 TFEU is the fundamental provision as &8 the harmonisation of substantive criminal law i
concerned. This article lists the areas in whiah approximation of laws can be realized and itilistishes
between the cases of “particularly serious crimén\ai cross-border dimension” (para. 1) and the ameghich
the approximation proves essential “to ensure tleetive implementation of a Union policy in an anehich has
been subject to harmonization measures” (para. 2).

Therefore, thanks to these provisions, the legitynaf obligations of criminal harmonisation (desdiery from
the EU law) has been recognized and a criminal esemze of the EU has been introduced. Howeves,ribt a
direct power of incrimination of the European itgions: indeed, they can only adopt directivesicivhhave to
be subsequently implemented by national legislatditee discretion of national Parliaments is obvipus
restricted in the choice of the legal interestpiotect, the techniques of such protection anddéfeition of
criminal offences, and in the choice of sanctidoe, For these features of the EU competence sfibid, the
definition of an indirect criminal competence haeb considered more appropriate, insofar such gemnce
limits the national legislator but requires its éhxement.

The protection of the environment is undoubtedlg @f the areas in which an harmonisation measunebea
adopted on the basis of Article 83, para. 2. Ondhe hand, indeed, the environment is a legal eésteof
supranational importance, as it has been underlimegarticular, by the Conclusions of the Advoc&eneral
Ruiz Jarabo-Colomer in the case C-176/03. On therdband, the environmental matter has been sutgect
several interventions of harmonization.

Article 83 TFEU could have an important impact be protection of the environment. In this perspegtit is
necessary to underline that as far as the sancéimgoncerned, the directive 2008/99/EC providdy that
Member States shall take the necessary measumsstoe that the offences referred to in Articlesn8 4 are
punishable «by effective, proportionate and disseasriminal penalties». If we share the opinioattserious
differences in the area of sanctions introducedtter offences provided in the directive could coompise the
achievement of the aims of the directive, it isaclhat the harmonisation of the sanctions — whigiermitted on
the basis of Article 83, para. 1 TFEU — could haveal added value.

Furthermore, Article 83, para. 1 TFEU could pertoitintroduce specific criminal provisions in ordertarget
environmental crimes committed by criminal orgatiaas (or in which a criminal organization is invet). In
that respect, the academic legal thinking has espithe need to introduce an incrimination in iotdesanction
the organized crime in the environmental spheré wiiminal penalties. Therefore, Article 83, pataallows
such an intervention, which was not possible utigeprevious rules of the Community law.
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Article 84

Article 84 TFEU deals with the preventive side bé t‘security” dimension of the common area of fiaad
security and justice.

EU initiatives based on this provision for prevagtienvironmental crime should be strongly encoedagjnce
they appear to be necessary to counteract envinoamerime in many respects. First, a serious eggamt by
EU legislator seems to be necessary aiming atlsiéssiGovernments, legal practitioners and in gelnall those
involved in various form with environment protectidcSecond, a EU initiative could be envisaged basethis
provision concerning training and exchange of Ipgattice, eventually supporting and enhancing tttema of
networks already acting in this field. Third, a Hlitiative based on this provision could have a®hjective the
enhancement of the role of NGOs which are oftenenpoepared — and more willing — to monitor the aayion
of environmental law and that can significantly toute to stimulate public administrations andréise the
level of awareness of the seriousness of the phenom

Article 85

Article 85 TFEU establishes the mandate of Eurgjasparticular concerning its objectives — andehese of that
its nature — and conditions and requirements $oagtion.

Concerning the objectives of Eurojust, the Tredtyisbon, essentially confirms the supporting aadilftating
role (with respect to the activities of the natibnempetent authorities) of Eurojust, and then aiscoriginal
‘horizontal’ nature. Such an horizontal nature aifr&ust appears to be clearly implemented by theiahc
regulation of Eurojust’s activities, established the 2002 Council Decision, as then amended by €bun
Decision 2009/492/JHA.

Article 85, para. 1 TFEU establishes the nature emdtents of the legal act aimed at regulating fsto
Concerning the nature of the act, future legistaba Eurojust will lay on regulations adopted ic@ctiance with
ordinary legislative procedure. Concerning conteitshe act, article 85, para. 1 TFEU does not jgleany
further indication concerning provisions to be agdpaimed at regulating Eurojust’s “structure, apien, field
of action [...]", while some indications are providist concerning the “tasks” of Eurojust.

Furthermore, Article 85, para. 1 TFEU expresslyiess that future regulation on Eurojust reguléteslvement
of European Parliament and National Parliamenthérevaluation of Eurojust’s activities.

Looking at Eurojust’s mandate referring to “seriausne affecting two or more Member States or reggia

prosecution on common bases” no doubts should peessed on the ‘natural’ inclusion of environmetane,

unanimously recognized — at least in official spemc— as to be one among the “serious crime” rigguihe

putting in place of a common strategy at EU leegld very often as having also a cross-border agdnised
nature (that is to say the ‘typical’ charactersuiegg by the treaty to define Eurojust scope of petance).
Nevertheless, environmental crime was only modesthressed in Eurojust’s casework so far. It r&léue very
critical situation of environmental crime prevemtiand repression at national and supranationaldeVe/o main
reasons — clearly interconnected — can be idedtifidhe first reason is without any doubt the laélkaon un-

ambiguous definition of environmental crime at Epgan and International level, and in particulawbft kind

of offences have to be considered as to fall ia taitegory. The second reason to be mentionedigtifiat from

being nevertheless of a lesser importance thafirtiene) is the overall underestimation of thepbmenon not
only by National Governments but someway also boRean Institutions.

Such a situation does not overcome the fact thaeption of environment is established as one efrtiain EU
objectives in the Treaty of Lisbon, requiring a stalntial change of attitude, first of all from Edters and then
from Member States authorities.
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Article 86

Article 86 TFEU establishes the competence of toarCil to create a common authority responsibledibr
investigative activities falling in the stage pnailhary to the trial. More precisely, it does nakif establish such
a European Public Prosecutor's Office (EPPO) bupemers the Council to do so, by adopting regulaion
following a special legislative procedure askingdoanimity of Member States. According to Arti&le, para. 1
TFEU, such an authority can be established “in mtdecombat crimes affecting the financial intesesf the
Union”.

Concerning in particular the perspectives of thaldishment of the EPPO with respect to environmleciime,
it is clear that it cannot be envisaged as to falltself, in the ‘core offences’ indicated by tabove mentioned
expression “crimes affecting the financial intesesf the Union” even in the case that an extensvon is
adopted. Nevertheless, looking at the provisiorariticle 13 of the Proposal for a Council Regulatam the
establishment of the European Public Prosecutoffeeof 17 July 2013, environmental crime (as atlger
offences not covered by the definition in artic®) tould be dealt by the EPPO in some concretescabere
specific conditions are met, and more preciselyrwaie environmental crime results to be “inextrigabiked”
with criminal offences referred to in Article 1t is to say offences directly affecting finandigerests of the
European Union), and “their joint investigation gmdsecution” by European Public Prosecutor’s @ffice “in
the interest of a good administration of justige'ovided moreover that “the offences referred téiiticle 12 are
preponderant and the other criminal offences asedban identical facts”.

The provision in article 86, para. 4 seems to be afpecial interest for the subject matter of eminental
crimes. In fact, environmental crime is reasonaolipe considered among the ‘favourites’ sectofsetinterested
by a future extension of the material scope ofEheopean Prosecutor, as a consequence of its atuyenand
above all the relevance of environment protectioBW policies.
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