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Abstract

The report aims to highlight the role and the ieficge of the human rights protection’s system preitbr by the
European Convention on Human Rights (ECHR) andcEtm@pean Court of Human Rights (ECtHR) on the fight
against the environmental crime at the Europeannaidnal level. Through an analysis of the ECtHRezlaw
concerning the infringements of other rights, saslhe right to life (Article2) and the right tayate and family
life (Article8), the reports provides an overvieWtbe ECtHR case-law relating to the respect ofright to a
healthy environment. This overview shows the pesitobligations incumbent on the Contracting States
criminalise the most serious conducts affecting ¢heironment. Indeed, it is worth to mention thag¢sides
negative obligations arising from the protectiontteé human rights provided for by the ECHR and igipg a
duty on the States of not interfering in the indivals’ enjoyment of their rights, the ECtHR hadelated the so
called “doctrine of positive obligation”, which reiges that States actively protect the human rightsin their
jurisdiction, even through the adoption of preveatnd repressive measures against the infringesneétuman
rights perpetrated not only by the State’s actinr,also by the private subjects.

The report also focuses on the influence of theHECtase-law concerning the environmental mattethenEU
legal system; indeed, it is possible to draw a lahtintegrated restrictions” table, built up frothe limitations
established by the ECtHR jurisprudence (i.e. thiecjples of necessity and proportionality of thengnal
intervention), which can represent specific guitedi for the EU legislator, in the development ef tompetence
in criminal matter provided for by Article83 TFE\, order to prevent an excessive use of such a etanpe.
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1 Preliminary remarks

This chapter of the report deals with the relevaand the influence of the human rights protectigystem
provided for by the European Convention on Humaghi&i (ECHR) and the European Court of Human Rights
(ECtHR) on the fight against the environmental eriat the European and national level. Indeed, #iteentry
into force of the Lisbon Treaty, the whole systehpmtection of fundamental rights at the Européarel has
been enhanced by the provision of Article6 TEU, ckhinade the EU Charter of Fundamental Rights bgndin
(para. 1), included the rights protected by the RCHtogether with the constitutional traditions ¢oon to the
Member lStates - among the general principles oEtdaw (para. 3), and further stated the accessighe EU

to ECHR.

Moreover, Article52, para. 3, of the EU Charterypdes for that: In so far as this Charter contains rights which
correspond to rights guaranteed by the Conventionthe Protection of Human Rights and Fundamental
Freedoms, the meaning and scope of those rightslshéhe same as those laid down by the said Guiore”

This provision is also confirmed by tleplanations to the EU Chartewhich state, referring to Article52, para.
3, that: “The reference to the ECHR covers both the Convemtiml the Protocols to it. The meaning ahe
scope of the guaranteed rights are determined nbt by the text of those instruments, but alsohecase law
of the European Court of Human Rights and by therGaf Justice of the European Communities.

Therefore, considering such remarks, the provisioArticle 83 TFEU, which attributes an indirectrapetence

in criminal matter to the European legislator (ge¢his respect the Report on the European Levdicla 83
TFUE)Y and also in the perspective of a desirable widerf the competences of the European Public
Prosecutor’'s Office (EPPO) to environmental crireee(the Report on the European Level, Article 8&U¥

the analysis of the role and the influence of ti@HR system on the fight against the environmentiahe is
particularly worthwhile.

In this respect, the approach shall be dodilm the one hand, the positive obligation of criahiprotection,
which the ECtHR imposes to the Contracting Stedes,to be analysed, especially in relation to tpktrto life
(Article2) and the right to respect for privateelifArticle 8). When some conducts represent a getioreat to the

1 On the European Charter of Fundamental RightsGseeanni Grasso, “La protezione dei diritti fondamali
nella Costituzione per I'Europa e il diritto penakpunti di riflessione critica”, irLezioni di diritto penale
europeq ed. Giovanni Grasso and Rosaria Sicurella (MilaBaffre, 2007), 654-655; Francesco Palazzo,
“Charte europeenne des droits fondamentaux et peoidl”, Revue de Science Crimine(#&anvier-Mars 2008): 1
ff.; Nicoletta Parisi, “Funzione e ruolo della Gardei diritti fondamentali nel sistema delle foalia luce del
Trattato di Lisbona”Piritto del’'Unione Europea(2009): 656-657; Luigi Daniele, “Carta dei dirittindamentali
dell’'Unione europea e Trattato di Lisbondl’diritto dell’'Unione europea(2008): 655 ff.; Oreste Pollicino and
Vincenzo Sciarabba, “La Carta di Nizza oggi trad8ganamento giurisprudenziale” e Trattato di Lisdg
Diritto pubblico comparato ed europe@008): 101 ff.; Emilio Pagano, “Dalla Carta diz¥a alla Carta di
Strasburgo dei diritti fondamentalDiritto pubblico comparato ed europ€2008): 94 ff.; Lucia Serena Rossi, |
diritti fondamentali nel Trattato di Lisbona”, wwawuropeanrights.eu.; Ugo Villani, “Principi demodcae diritti
fondamentali nella “Costituzione europe&’d Comunita Internazionald (2005): 643 ff.; Stefano Manacorda,
“Carta dei diritti fondamentali dell’'Unione europeaCEDU: una nuova topografia delle garanzie pstiettie in
Europa?”, inLa Convenzione europea dei diritti dell’'uomo nalimamento penale italianaed. Vittorio Manes
and Vladimiro Zagrebelsky (Milano: Giuffré, 2011347 ff.; Sergio Carrera, Marie De Somer and Bilyana
Petkova, “The Court of Justice of the European Wras a Fundamental Rights Tribunal. Challengestfer
effective Delivery of Fundamental Rights in the Aref Freedom, Security and Justice”, in CEPS Paper
Liberty and Security in Europe (2012) n. 49/August.

2 Giovanni Grasso‘La «competenza penale» dellUnione europea neldgualel Trattato di Lisbona”, in
L’evoluzione del diritto penale nei settori d’inesse europeo alla luce del Trattato di Lisbpoed. Giovanni
Grasso, Lorenzo Picotti and Rosaria Sicurella (MtaGiuffre, 2011): 694.

% For a similar approach to the study of the casedf ECtHR, see Loukis Loucades, “Environmentakgction
through the jurisprudence of the European Convantio Human Rights"British Yearbook of International
Law (2005): 250.



environment and consequently to the life of indixts, the Court often requires the ContractingeStéad provide
for relevant criminal legislation, in order to stion such detrimental behavioutOn the other hand, the
judgments of the ECtHR envisage a kind of “integdatable” of general requirements related to thenioal
policy (i.e. the principles of necessity and prdjporality of the criminal intervention), which caepresent a kind
of guidelines for the EU legislator, in the devetemt of the competence in criminal matter providedby
Article83 TFEU, in order to prevent an excessive asuch a competente.

Moreover, the future accession of the EU to the RGMIlI cause a reinforcement of the tasks devotethe
ECtHR, which will be able to judge the compliancéhwthe fundamental rights protected by the ECHR an
ECtHR, not only of the national legislations, bigoaof the European legislation concerning the remrnental
matter®

2 The protection of the environment in the ECHR systm

The word “ewironment” is not mentioned in the provisions of tharopean Convention on Human Rights
(ECHR) and even less the concept of a right toadtine environment. Similarly, the Convention does directly
determine whether an individual has the right feealthy environment. Therefore, the main concemsists of
the question: to what extent can individuals invekeh a new right to a healthy environment, alatgshe
State’s correlative obligation in front of an intational judicial body. Actually, the right to a dithy
environment is recognized in European case-lawutfitcan extensive interpretation of the applicapitiomain

of certain other rights, expressly provided fothie Convention. It derives consequently that afryrigement of
the right to a healthy environment cannot be indoks such before the European Court of Human Rights
(ECtHR), since it is not protected specifically g Convention. As the Court stipulates in its dase “severe
environmental pollution may affect individual's [..drivate and family life adversely [...]. Yet the cral
element which must be present in determining whiethghe circumstances of the case, environmerablition
has adversely affected one of the rights safegdasgigparagraph 1 of article 8 is the existence lnduanful effect
on a person’s private or family sphere and not Birtige general deterioration of the environméNgither article

8 nor any of the other articles of tl@nvention are specifically designed to provideagahprotection to the

* Concerning the positive obligation of criminal f@ction provided by the case law of the ECtHR, Gasvanni
Grasso, “La prospettiva penalistica (Protezione digiti fondamentali e obblighi di tutela penalgjh Nuove
forme di tutela delle situazioni soggettive nelperienze processuali. Atti dell’'Incontro di stMessina, 26
settembre 2003)Milano: Giuffre, 2004): 113 ff.; Emanuele NicasConvenzione europea dei dirittel’'uomo

e diritto penale(Torino: Giappichelli, 2006): 255 ff.; Phillip Leh, “Positive Obligations from Strasbourg —
Where do the Boundaries Lie?Interights Bulletin (2006): 123 ff.; Roberto Chenal, “Obblighi di
criminalizzazione tra sistema penale italiano et€europea dei diritti del’'uomo”Legislazione Penalé2006):
176 ff.; Giancarlo De Vero, “La giurisprudenza deCorte di Strasburgo”, iDelitti e pene nella giurisprudenza
delle Corti europeeed. Giancarlo De Vero and Giuseppina Panebiaf@ino: Giappichelli, 2007), 28;
Francesco Vigano, “Il diritto penale sostanzial@iaino davanti ai giudici della CEDUGiurisprudenza di
merito 12 (2008): 81 ff.; Caterina Paones&di obblighi di tutela penale. La discrezionalitadislativa nella
cornice dei vincoli costituzionali e comunitafPisa: Edizioni ETS, 2009): 167 ff.; Valeria SealProfili
penalistici e obblighidi tutela nella giurisprudenza della Camera deiittirdel’'uomo per la Bosnia e
I'Erzegovina(Torino: Giappichelli, 2009): 77 ff.; Francescogéno, “Obblighi convenzionali di tutela penale?”,
in La Convenzione europea dei diritti del’'uomo nelimamento penale italianoed. Vittorio Manes and
Vladimiro Zagrebelsky (Milano: Giuffre, 2011): 24f3; Matthias Klatt, “Positive obligation under tit&uropean
Convention on Human RightsZadRV71 (2011): 692 ff.; Anna Maria Maugeri, “FundanmanRights in the
European Legal Order, both as a Limit on Punitiegv® and as a Source of Positive Obligation to Gratise”,
New Journal of European Criminal La#v(2013): 374-408.

® See Rosaria Sicurella and Valeria Scalia, “DataiiMj and Profiling in the Area of Freedom, Secusityd
Justice. State of Play and New Challenges in tHari8e between Security and Fundamental Rights &raté,
New Journal of European Criminal La#v(2013): 4009 ff.

® See in this respect Fifth Negotiation Meeting kesw the CDDH ad hoc negotiation group and the Eaop
Commission on the accession of the European Urdothé European Convention on Human Rights — Final
report to the CDDH, Strasbourg, 5 aprile 2013, 42613)008, Annex V — Draft Explanatory report te th
Agreement on the Accession of the European UniatmeoConvention for the Protection of Human Rigdmsl
Fundamental Freedoms.



environment as such; to that effeatther international instruments and domestic legfish are more pertinent in
dealing with this particulanspect.’

Analysing the case-law of ECtHR it is possible bserve that the violation of the right to a heakmyironment
has been considered in connection with other furestiah rights expressly provided for, such as thatrto life
(Article 2 ECHR), the right to private and familifel (Article 8 ECHR), the right to property (Artel 1-
Additional Protocol n. 1 to ECHR), the right toarftrial (Article 6 ECHR) and the freedom of spedérticle
10 ECHR).

According to theManual on Human Rights and Environmenéfted by the Council of Europe, “Environmental
factors may affect individual Convention rightstimee different ways: First, the human rights pectetd by the
Convention may be directly affected by adverse mmvhental factors. For instance, toxic emissiomsnfra
factory or rubbish tip might have a negative impatthe health of individuals. Public authoritieaynbe obliged
to take measures to ensure that human rights aigeniously affected by adverse environmental facto

Second, adverse environmental factors may givetoseertain procedural rights for the individualncerned.
The Court has established that public authoritiestnobserve certain requirements as regards infamand
communication, as well as participation in decisiaking processes and access to justice in enviatah
cases.

Third, the protection of the environment may als® @ legitimate aim justifying interference with t@én
individual human rights. For example, the Court batablished that the right to peaceful enjoyménre’s
possessions may be restricted if this is consideeegssary for the protection of the environment.”

Therefore, in order to have an overview of the ERtthse-law relating to the respect of the righ tieealthy
environment, it is necessary to analyse differadginents concerning the infringements of othertsigtvhich
have been connected to such a right by the Cortfact, such an in-depth overview is essentiabiider to
outline not only the positive obligations to criralise the most serious conducts affecting the enwient,
provided for in the case law of the ECtHR, but alse constraints to the national legislations (aftér the
accession of the EU to the ECHR, even to the Elsletipn), strictly related to the principles ofcessity and
proportionality (which are often taken into consat@n in those cases involving articles 8, 10 araf Protocol
n. 1), which represent a crucial aspect of thig ¢aw.

" See ECtHR, 22.05.200Ryrtatos v. Greeceapplication n. 41666/98, para. 52 (emphasis added

8 In this respect and generally speaking about telE case-law concerning environment-related viote, see
Council of Europe, Manual on Human Rights and Environment,
http://lwww.coe.int/t/dghl/standardsetting/hrpolieyblications/Manual_Env_2012 nocover_Eng.pdf,  Adlst
Mowbray, Cases and Materials on the European Convention em&h RightgOxford: Oxford University Press,
2004), 385 ff.; David J. Harris et aLaw of the European Convention on Human Ridgi@gford: Oxford
University Press, 2009): 390 ff.; Hari M. OsofsK{zearning from Environmental Justice: A New Modelr f
International Environmental Rights”, lHuman Rights and the Environmgatl. Dinah. L Shelton (Cheltenham-
Northampton: Edward Elgar Research Collection, 20ddl. 1, 71 ff.; Sumudu Atapattu, “The Right td+ealthy
Life or the Right to Die Polluted The Emergence afHuman Right to a Healthy Environment Under
International Law”, inHuman Rights and the Environmeneéd. Dinah. L Shelton (Cheltenham-Northampton:
Edward Elgar Research Collection, 2011): 57 ff.e(se particular 90 ff.); Alan Boyle, “Human Rights
Environmental Rights? A Reassessmienin Human Rights and the Environmgrgd. Dinah. L Shelton
(Cheltenham-Northampton: Edward Elgar ResearcheCidin, 2011): 132 ff.; Sergio Bartole, Pasqualeda@a
and Vladimiro ZagrebelskyCommentario breve alla Convenzione Europea deitidellUomo (Padova:
CEDAM, 2012): 349 ff.; Chris HilsonRisk and the Europea@onvention on Human Rights: Toward a New
Approach http://www.reading.ac.uk/web/FILES/law/CYEL_Hilsaarticle_2_June_final.pdf Laura Dogaru,
Preserving the Right to a Healthy Environment in  HEC  Jurisprudence
http://revcurentjur.ro/arhiva/attachments_20110néd114_9F.pdf; Jonathan Verschuur@untributionof the
case law of the European Court of Human Rights tostanable development in Eurgpe
http://papers.ssrn.com/sol3/papers.cfm?abstrac232i+663.



3 Pollutions

3.1 Experimental dangerous activities

L.C.B. v. United Kingdom Application n. 14/1997/798/1001, 09 June 1998
No violation of Article2 - No violation Article3

The case was about the nuclear tests conducteldeo@liristmas Island by the United Kingdom betwe@521
and 1967. Service personnel had to line up in genaluring the tests and were possibly expose@ngeatous
levels of radiation. The applicant contended tiet sould have received an earlier diagnosis abautdndition
and thus more effective treatment if the governnmagat not failed to notify her family about the ieased risk of
cancer caused by her father's exposure to radiaBoch an omission of the State — she alleged sechan
infringement of her right to life and the prohibiti of torture under Article 2 and Article 3 respeely. The
Court ruled that there was no violation of Artideand Article 3, because it noted that there wassaofficient
evidence to conclusively decide whether the apptisgather was exposed to dangerous levels oftext, and
the State did not have an obligation to warn thplieant's parents of health effects from radiatiomess it
“appeared likely at the time” that the radiatiorpesure was of a real risk to the applicant. TherCooncluded
that evidence supporting the causal link betweenntiiclear tests and cancer in children was nobhgtemough
to support such an obligation.

Roche v. United Kingdomapplication n. 32555/96, 19 October 2005
Violation of Article 8.

The applicant was a British citizen who sufferednira series of medical conditions, such as hypsiden
bronchitis, and bronchial asthma, that he allegsdlted from mustard and nerve gas tests undemmireg his
military service at Porton Down Barracks in Englaftle applicant was concerned, so he contactethifitary
to gain access to information about medical repioos his time at Porton Down Barracks beginningl887.
The military only partially granted his request.eTapplicant alleged that the government’s failorerovide him
with his medical records caused him great anxiety stress and constituted a violation of ArticleT8e Court
ruled that there was a violation of Article 8, besa the government had a positive obligation taldish an
effective and accessible procedure to grant théicapp access to “all relevant and appropriate rim@tion”
regarding risks to his health from his military\see without the applicant having to litigate. Acding to the
Court, the government failed to do this.

Vilnes and Others v. Norwayapplication nos. 52806/09, 22703/10, 05 DecerabéB
No violation of Article 2 — Violation of Article 8

The applicants complained that they had sustaimedade to their health after working in diving opienas in

the North Sea. This had resulted from the failufehe Norwegian authorities to protect their righisder
Articles 2 and 8 of the Convention. The applicarwsplained generally, with reference to ArticletRat the
respondent State had failed to take necessary mesasuprevent the divers’ lives from being putisk that was
avoidable. According to the Court’s case-law, thgpondent State had a duty to provide effectivéeption for

the applicants, with a particular emphasis on thiy b provide information about the risks involvieddiving

operations and rapid tables. The Court ruled tivatet was no violation of Articles 2, since the awities of the
respondent State went to some lengths in theirtsffo secure the protection of the divers’ saetg health by
taking a wide range of measures, and in so doiag #tted in a manner that was consistent with thesitive

obligations under Article 2. On the contrary, theu@ concluded that there was a violation of Agi@ of the
Convention on account of the failure of the resmomdState to ensure that the applicants receivednéal

information, enabling them to assess the riskhéo health and safety.

° All the judgments of the European Court of Humagh®s are available at the website http:/hudoa.eok.int



3.2 Productive activities causing danger to people’s ladth

Lépez Ostra v. Spajrapplication n. 16798/90, 03 December 1994
Violation of Article 8.

The applicant, a resident of the town of Lorcaided only twelve meters from a liquid and solid teaseatment
plant, that was operating without the proper liegebeginning in July 1988. An accident at the plzauised gas
fumes, “pestilential” smells, and other environna¢mgroblems, which resulted in various nuisances lzealth
problems and even a three-month evacuation ofoivea.tThe Court ruled that there was a violatior\dicle 8,
as it found that the plant constituted a seriousriarence with the rights to home and private tamdily life
under Article 8. Next, the Court ruled that therauities failed to take reasonable and approprisasures to
protect the applicant’s Article 8 rights. In thesgard, the Court noted that local authorities adidwhe plant to be
built on government land, subsidized the constonctfailed to correct persisting pollution probleedter the
plant reopened, and delayed and appealed legai@tie¢o shut down the illegal plant. The Court doded these
burden measures on the applicant did not strikiaia Balance” with the legitimate aim of the comrityrin the
economic benefits of a waste treatment plant.

Guerra and Others v. Italyapplication n. 116/1996/735/932, 19 February 1998
Violation of Article 8.

The applicants were residents of the town of Matdréa that was located one kilometer from a chehfizzdory
that produced fertilizer and caprolactam. The cleahfactory released a slew of dangerous substaimzsding
nitric oxide, ammonia, arsenic trioxide, and inflaable gas that could cause an explosion. Local sheric
conditions also caused emissions to regularly diiéctly over Manfredonia.

Meanwhile, the applicants were unable to accessrmdtion regarding the risks of the chemical pldiie Court
unanimously ruled that there was a violation ofidet 8, as the chemical plant’s harmful toxic erntss

constituted a significant interference with thehtitp respect for private and family life and horfibe Court then
determined that Italian authorities failed to takasonable and appropriate measures to proteapii@ants
from the toxic emissions. Considering that the regpon safety were never transmitted to the locgdutation,

and that information about the fertilizer plant wast received until production ceased in 1994, applicants
were unable to assess the risk the plant posdwiottealth. The Court thus ruled that authorifsked to secure
a sufficient level the Article 8 rights of the ajgalnt.

Taskin and Others v. Turkeyapplication n. 46117/99, 10 November 2004
Violation of Article 8

The applicants, who lived in and around the villaj8ergama, all resided within 10 kilometers ahaming site.

In February 1992, authorities granted a mining camyprights to operate a gold mine, which included
authorization to use cyanide leaching to extraetgbld. The Court ruled that the State violatedcdat8 of the
ECHR, because the authorities should have providedpplicants with the necessary information &ess the
danger to their health. This constituted a failiaréake reasonable and appropriate steps to satethainterests
of the applicant’s right to private and family liéd home and thus violated Article 8.

Oneryildiz v. Turkey Application n. 48939/99, 30 November 2004
Violation of article 2 — Violation of Articlel of dditional Protocol n. 1

The applicant lived in the slum quarter of Kazinrdzekir in Istanbul, which was surrounded by a isibhip

(i.e. a landfill). A 1991 expert report concludddt the rubbish tip did not conform to the releveegulations
and thus posed a serious health risk, especiatiguse of the potential for a methane explosionhéuities did
not act on this information, and a methane explosicApril 1993 destroyed ten houses, includingdpplicant’s
house, killing nine of his relatives. While two noay were given criminal sentences for failing teyamt the
accident, the court commuted their prison sentet@déimes, which were unenforced. The Court ruleat there
was a violation of Article 2, because authoritiegw or ought to have known of the significant rila methane
explosion by, at the very latest, the time of tRpest report in 1991, Turkish authorities had aifpaes obligation

to take necessary and sufficient measures to saféghe lives of local residents. Instead of ifistgla gas-



extraction system, which would have been effectind not overly burdensome, Turkish authoritiesfhio take
appropriate steps to prevent the explosion. ThetGdso notes that Article 2 requires an effectimelependent,
and impartial official investigation procedure asdfficient criminal penalties for lost lives. Whikuthorities
conducted an official investigation and exposed ahthorities responsible for the deaths, the cototsvicted
these officials for negligence in performing théirties but not for endangering the lives of oth&tds penalty
was inadequate to meet the obligations arisingobrticle 2 because it did not punish authorities the lost
lives.

Fadeyeva v. Russjapplication n. 55723/00, 05 June 2005
Violation of Article 8.

The applicant was a resident that lived about 4%@ers from the Severstal steel plan, Russia’s $rigen
smelter and employer of about 60,000 people. Thligmt lived within the “sanitary security zoneB%Z) — a
5,000 meter pollution buffer zone where, by lawhody was supposed to live. The applicant allegat Russia
violated Article 8 of the ECHR by failing to protdeer from a severe environmental nuisance.

The Court stated that there was a violation of deti8, as it found a causal link between the seeenissions
from the steel plant and the applicant’s healttingireports of the health effects that dangerawels of
pollution had on the applicant. Moreover, emissierseeded legal limits reach an unsafe level binitiein. The
State therefore had a positive obligation to stekiair balance between the rights to respectHerapplicant’s
home and private life and the interests of the camity in the steel plant. The Court ruled that Radailed to
comply with this obligation, firstly because thenddions of the steel plant violated domestic eowimental
standards that the State did not properly enfand,secondly because the State failed to enforee tlaat were
supposed to relocate the applicant out of the SSZ.

Tatar v. Romania application n. 67021/01, 27 January 2009
Violation of Article 8

The applicants were Romanian nationals, who liveBaia Mare (Romania). Paufitar has lived since 2005 in
Cluj-Napoca (Romania). The company S.C. Aurul Soperating as S.C. Transgold S.A., obtained a $een
1998 to exploit the Baia Mare gold mine. The conysmextraction process involved the use of sodiyenide.
Part of its activity was located in the vicinity tfe applicants’house. On 30 January 2000 an emvieotal
accident occurred at the site. A United Nationslgtteported that a dam had breached, releasing 466,000
m3 of cyanide-contaminated tailings water into #vironment. Relying on Article 2 (right to life)f the
European Convention on Human Rights, the applicaotsplained that the technological process usethey
company put their lives in danger, and that thdauities had failed to take any action in spitef@ numerous
complaints filed by dtar. The Court observed that pollution could ireeef with a person’s private and family
life by harming his or her well-being, and that thate had a duty to ensure the protection ofiiigens by
regulating the authorising, setting-up, operatsajety and monitoring of industrial activities, esgally activities
that were dangerous for the environment and huneattth The Court observed that the existence drimss
and material risk for the applicants’ health andliveing entailed a duty on the part of the State$sess the
risks, both at the time it granted the operatingniteand subsequent to the accident, and to ta&kepipropriate
measures. The Court observed that a preliminanaamnassessment conducted in 1993 by the Romaniaisthyi
of the Environment had highlighted the risks eethiby the activity for the environment and humaaltheand
that the operating conditions laid down by the Roiaa authorities had been insufficient to preclute
possibility of serious harm. The Court further mbtbat the company had been able to continue dssimial
operations after the January 2000 accident, incbred the precautionary principle, according to aththe
absence of certainty with regard to current sdienéind technical knowledge could not justify arslay on the
part of the State in adopting effective and prdpogdte measures. The Court also pointed out thabsties had
to ensure public access to the conclusions of tigattons and studies. It reiterated that the Staig a duty to
guarantee the right of members of the public totigpate in the decision-making process concerning
environmental issues. It stressed that the faitdirdlle Romanian Government to inform the publicparticular
by not making public the 1993 impact assessmertherbasis of which the operating license had beanted,
had made it impossible for members of the publicchallenge the results of that assessment. ThetCour
concluded that the Romanian authorities had faiettheir duty to assess, to a satisfactory dedteerisks that
the company’s activity might entail, and to takéahle measures in order to protect the righthofé concerned
to respect for their private lives and homes, wittiie meaning of Article 8, and more generally ithigjht to
enjoy a healthy and protected environment.

10



Giacomelli v. Italy application n. 59909/00, 26 March 2007
Violation of Article 8.

The applicant was a resident of Brescia who livBdr&ters away from a plant that treated and sttspecial

waste,” some of which was hazardous. The governmemiended that the significant benefit of treatimaste

and boosting the economy justified the plant’'s apens under Article 8, para. 2. The applicantssteel the
government had failed to take affirmative stepgtotect the applicant from noise, odours, and epnissin

violation of Article 8. The Court ruled that theseas a violation of Article 8 of the ECHR, as thedaous waste
treatment constituted a serious interference dftsigrising out of Article 8. Furthermore, the Qostated that
the government failed to justify this interferens@ce they did not strike a fair balance betwdwninterests of
the individual and those of the whole communitye Tourt also noted that national authorities faite@énforce
an Italian administrative court decision to susp#ral plant. Overall, according to the Court's viewthorities
failed to take reasonable and appropriate stepphiold Article 8.

Dubetska and Others v. Ukrainapplication n. 30499/03, 10 February 2011
Violation of Article 8.

The applicants were residents of the village aétSjlwho lived near a State-owned factory and n8hedies had
showed negative environmental effects, like growader infiltration, toxic dust in the atmospheredawil, and
heavy metals in the water and soil, resulting ftbmspoil heaps and other parts of the factoryrame. Air and
water tests had also showed pollutant levels exogemiaximum standards by several times. Meanwtiile,
applicants had suffered from serious health effsatsh as chronic bronchitis, emphysema, and cafterse
factory and mine also increased flooding. The a@pplis alleged that the government’s failure to gmbthem
from these environmental conditions violated Agi@. The Court ruled that there was a violatiorAdicle 8,
since, looking at the nuisance’s intensity, duratend effect on health and quality of life, itelehined that there
was a significant interference with the right tavpte and family life and home. The Court reasotieat
pollution exceeded allowable levels by law and giaties showed serious health risks. Also conisigehat the
factory and plant were government owned, the Cloumd a clear duty of the government to secureAttiele 8
rights of the applicants. Such a duty was not retggeas the government’s attempts to mitigate thikigon
largely failed: pollution reduction plans went umlemented, authorities failed to resettle the ajapiis, the spoil
heaps were never downsized, and operations weer saspended. Years of judicial proceedings didewiedy
this failure of enforcement, either.

Di Sarno and Others v. Italyapplication n. 30765/08, 12 January 2012
Violation of Article 8.

The applicants were 18 ltalian nationals, 13 of mhiived in - and the other five who worked in — the
municipality of Somma Vesuviana (Campania). From February 1994 to 31 December 2009 a state of
emergency was in place in the region of Camparealaded by the then Prime Minister on account ofoss
problems with the disposal of urban waste. Theieppls complained that, by omitting to take theessary
measures to ensure the proper functioning of thblipuvaste collection service and by implementing
inappropriate legislative and administrative p@githe State had caused serious damage to themmeint in
their region and placed their lives and healthisk They criticised the authorities for not infomgi those
concerned of the risks entailed in living in a ptéd area. The Court pointed out that States hatl dind
foremost a positive obligation, especially in relatto hazardous activities, to put in place retiofes appropriate
for the activity in question, particularly with ragl to the level of the potential risk. Article B@arequires that
members of the public should be able to receiverinition enabling them to assess the danger towvth&y are
exposed. The collection, treatment and disposalaste were hazardous activities; as such, the Statebeen
under a duty to adopt reasonable and appropriatesunes capable of safeguarding the right of thoseearned

to a healthy and protected environment. The Itadiathorities had for a lengthy period been unablensure the
proper functioning of the waste collection, treatinand disposal service, resulting in an infringatnef the
applicants' right to respect for their private fivend their homes. The Court therefore held thexethad been a
violation of Article 8.
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3.3 Natural disasters

Budayeva and Others v. Russiapplication nn. 15339/02, 21166/02, 20058/02, 11&7¥3and
15343/02, 22 March 2008
Violation of article 2 — No violation Articlel of dditional Protocol n. 1

The applicants were Russian citizens primarily frima town of Tyrnauz, which was devastated by sdver
mudslides in July 2000. Russian authorities did gieé any warning of the first mudslide. While theras an
order to evacuate the area after the first mudsbdene of the applicants returned home prematurebause
there were no barriers or officials to indicatetttee evacuation was still active. Some noticed their utilities
were on again and took this to mean they couldmeltiome. The next day, there was an even largesihdead
killing the husband of one of the applicants. Salverore mudslides occurred over the next week.agpicants
alleged that government authorities caused or ekated the effect of the mudslides and thus cadsethge to
their homes, possessions, and heath in violatiohria¢le 2. The Court ruled that there was a viadlatof Article
2 (right to life), which posed a positive duty dretgovernment to take appropriate measures to sf@dghe
lives of individuals, particularly in regards torgdgerous activities, which includes the duty to adeegly notify
the public about life-threatening emergencies anddtablish procedures to fix any shortcomingsrotgeting
the right to life. The criminal investigation intbe death of the applicant’s husband lasted onieek and did
not look into the government’s failure to protebe ttown’s residents. Furthermore, during a civiit $ar
damages, the applicant did not have access totfaatt®nly the authorities had access to, nor ladcourts seek
expert opinions. The Court ruled that this conggitua second violation of Article 2, which requieeseffective,
independent, and impartial official investigatiamdacareful judicial scrutiny of a possible breadttte right to
life.

Kolyadenko and Others v. Russiaapplication nos. 17423/05, 20534/05, 20678/0263H05,
24283/05 and 35673/05, 28 February 2012
Violation of Article 2 — Violation of Article 8 — \blation of Articlel, Additional Protocol n. 1

The applicants lived in Vladivostok, in particutae area where the applicants lived was locateddrSovetskiy
District of Vladivostok close to the Pionerskoyee@@nkinskoye) water reservoir near the Pionersk8gdanka)
river. According to the applicants, because ofufgent release of a large quantity of water fromRfionerskoye
reservoir on 7 August 2001, a large area aroundebervoir was instantly flooded, including theaavehere the
applicants resided and no emergency warning had lggeen before the flood. Therefore, the applicants
complained that the authorities had put their ligesisk on 7 August 2001 by releasing a large athofiwater,
without any prior warning, from the Pionerskoyeemr@®ir into a river which for years they had faiedmaintain
in a proper state of repair, causing a flash floothe area around the reservoir where the apgidared. They
also complained that they had no judicial respansespect of those events and accordingly insittad there
had been a breach of Articles 2, 8 and 1 of Addéidrotocol n. 1. The Court ruled that there wagkation of
article 2 in both its aspects, substantive and gutoal. After reiterating that the positive obligatto take all
appropriate steps to safeguard life for the purpaséirticle 2 entails above all a primary dutytbe State to put
in place a legislative and administrative framewdelsigned to provide effective deterrence agamsits to the
right to life, the Court considered that this obtign must be construed as applying in the corgéany activity,
whether public or not, in which the right to lifeagnbe at stake, aralfortiori in the case of industrial activities,
which by their very nature are dangerous. In théiqudar context of dangerous activities, specrapbasis must
be placed on regulations geared to the specialfesbf the activity in question, particularly withgard to the
level of the potential risk to human lives. Theyshgovern the licensing, setting up, operationusgcand
supervision of the activity and must make it conspty for all those concerned to take practical messsto
ensure the effective protection of citizens whages might be endangered by the inherent risks. Agribese
preventive measures particular emphasis shouldldmeg on the public’s right to information. The eneint
regulations must also provide for appropriate pdoces, taking into account the technical aspecthefctivity
in question, for identifying shortcomings in theopesses concerned and any error committed by those
responsible at different levels. In assessing wdrethe respondent State complied with its positkkgations,
the Court considered the particular circumstandethe case, regard being had, among other elementbe
domestic legality of the authorities’ acts or orioss, the domestic decision-making process, inagdhe
appropriate investigations and studies, and theptexity of the issue, especially where conflicti@gnvention
interests are involved. In the specific case, tharCnoted that the authorities failed to estaldistiear legislative
and administrative framework to enable them effetyi to assess the risks inherent in the operatibthe
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Pionerskoye reservoir and to implement town plagmialicies in the vicinity of the reservoir in cotigmce with
the relevant technical standards. FurthermoreCitngrt concluded that there has been a violatioArt€le 2 of
the Convention in its procedural aspect on accofittie lack of an adequate judicial response byatitaorities
to the events of 7 August 2001. Moreover, the Chad no doubt that the causal link established éetthe
negligence attributable to the State and the erefarg of the lives of those living in the vicinitgf the
Pionerskoye reservoir also applies to the damagsechto the applicants’ homes and property by kbhedf
Indeed, the positive obligation under Article 8 akticle 1 of Protocol No. 1 required the natiomaithorities to
take the same practical measures as those explegtdtem in the context of their positive obligatiander
Article 2 of the Convention. Since it was clearttha such measures were taken, the Court concliidgdhe
Russian authorities failed in their positive obtiga to protect the applicants’ homes and property.

4 Noise pollution
4.1 Airports and roads

Hatton and Others v. United KingdonGrand Chamber, application n. 36022/97, 08 J0B3Y
No violation of Article 8 (proportionality test)

The applicants, who lived about 12 kilometers frbf@athrow Airport, claimed that noise from nightgfits
caused significant disturbances to their slee@993, the Secretary of State for Transport adoptgdota system
of night flying restrictions (“1993 Scheme”) aimatistriking a proper balance between the locatlezgs' needs
and the economic interest of maintaining a 24-hioternational airport. The Court ruled that theraswno
violation of Article 8 on the ground that the irgsts of the applicants were properly taken intosim®ration
when deciding to implement the 1993 Scheme. ThertQelied on statistical information to concludetthe
noise disturbances to the applicants surroundingtttiew Airport were “negligible,” and therefore ditbt
outweigh the substantial economic community intere§ maintaining a 24-hour international airport
(proportionality test, taking into considerationffelient conflicting interests). The Court also rbtéhat the
applicants could have found new residences witaaignificant loss. Thus, in evaluating the compgtnterests
of the individual and the community as a whole, @wirt believed that the national authority (héne, Secretary
of State for Transport) should be given a wide nmagg appreciation in taking measures to mitigdte hoise
from the airport.

Deés v. Hungaryapplication n. 2345/06, 9 November 2010
Violation of Article 6 — Violation of Article 8

The case was about noise, pollution, and smelkliation to a road with heavy traffic, as well as #issociated
court proceedings. Traffic increased significandly a certain street in the town of Alsonemedi, whtre
applicant lived. The applicant described his homelanost uninhabitable because of the noise framtrtffic
and the pollution from fumes. The applicant alleggalations of Article 8. The Court stated that ihevas a
violation of such a provision, since, notwithstarglthe causal relationship between the damageetagplicant’s

91n the first judgment (ECtHR, 20.10.20(Hatton and Others v. United Kingdompplication n. 36022/97),
issued by the Chamber the Court had found a vanadf Article 8. In fact, the State had a positdegy to take
reasonable and appropriate measures to secur@plieaats' rights under Article 8 and to strikeadr balance
between the competing interests of the individunal af the community as a whole. In the particuladysitive
field of environmental protection, mere referenzeéhte economic well-being of the country was ndficient to
outweigh the rights of others. States were requicechinimise, as far as possible, the interferemid these
rights, by trying to find alternative solutions ahy generally seeking to achieve their aims inldast onerous
way as regards human rights. In order to do thatoaer and complete investigation and study with dim of
finding the best possible solution which would,réality, strike the right balance, should precdue relevant
project. Therefore, the Court considered that thateSfailed to strike a fair balance between thetedh
Kingdom's economic wellbeing and the applicantEaive enjoyment of their right to respect foritheomes
and their private and family lives. There had adoayly been a violation of Article 8.
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house and the traffic was not sufficiently provdre noise constituted a “serious nuisance” that sigusificant

enough to compromise the right to quiet enjoymeinthe home under Article 8. Therefore, the State ha
positive obligation to uphold Article 8, and whaethorities had a significant margin of appreciaiio balancing
the interests of road users and the applicant,Gibert concluded that measures to reduce noiseslevefte

inadequate because noise levels remained, accomlitggts, 12 and 15 percent above the legal liffius the

applicant was disproportionately burdened and katian of Article 8 occurred.

Grimkovskaya v. Ukraingapplication n. 38182/03, 21 July 2011
Violation of Article 8

The applicant lived with her parents and son oi$teet in the city of Krasnodon. The applicantrokd that the
MO04 motorway was rerouted through K. Street begigrin 1998 and resulted in heavy traffic. Authestidid
not conduct a feasibility study before rerouting tbad. The applicant contended that the increasaific has
made her house almost uninhabitable because détidbr noise, air pollution, dust, and potholetedéil with

harmful materials. The applicant had medical resaittesting to health problems with her son anengar
including chronic poisoning from heavy-metal sdlisher son. A children’s hospital recommended (et
applicant’s son, having been in a polluted areahtse life, be resettled.

The Court held that there was a violation of Agi#, since the heavy traffic interfered with th@lagant’s right
to private and family life to a sufficient level séverity to trigger Article 8. Next, the Court falithat authorities
failed to strike a fair balance between the inteoé$he community as a whole in using the roadifansportation
and the interest of the applicant, as authoriteked to conduct an adequate feasibility study $seas the
environmental impact and gather local feedbacktanuiitigate the harmful effects of the M04 motorwiayan
effective and meaningful matter until it was closed

4.2 Commercial activities

Moreno Gomez v. Spajrapplication n. 41343/02, 16 November 2004
Violation of Article 8

The applicant lived in an area that had severa bad nightclubs that caused a lot of noise andertadifficult

for him to sleep. The applicant alleged that thkifa to enforce the allowable noise levels congtidl a violation
of Article 8. The Court ruled that there was a &tain of Article 8 of the ECHR, which can occurdbgh
nonphysical intrusions into a person’s home, suemeaise, emissions, and smells, so long as it “‘seEous
breach.” Under the facts of the case, the Courdhtibat noise levels measured in the building’saere way
violated the maximum level in an acoustically sated zone, which by definition means that the nigsels are
excessive and cause disturbances. The Court coedidlais to be a serious breach. Next, the Countlcded
that authorities failed to strike a fair balancéwim®en the interests of the applicant in the pedaaijpyment of
her home and the interest of the community in ilgatolub.

Oluic v. Croatiag application n. 61260/08, 20 May 2010
Violation of Article 8.

The applicant was a resident of Rijeka, who livadthe same house as a bar. On 01 May 2001, antexper
measured levels of noise coming from the bar tarbexcess of permitted levels. The applicant allege
violation of Article 8 because the State failedptotect her from excessive noise levels from the Dhae Court
ruled that there was a violation of Article 8, ®rtbe noise in question met the minimum level eksiéy for an
Article 8 claim because measurements by indeperelguarts over 8 years showed that noise levels frenbar
were beyond allowable levels by domestic standamd®grnational standards (set by the World Health
Organization), and standards set by most Europeamtges. Furthermore, the court also recognizeat th
excessive noise could affect the health of theiegpl's daughter. Thus the State had a positivg tuttake
reasonable and appropriate measures to securArtidke 8 right. The Court ruled that the Statdddito meet

this obligation.

Mileva and Others v. Bulgarigapplication nos. 43449/02 and 21475/04, 25 Noverab&o
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Violation of Article 8

This case is about the noise emanating from a ctenmaming club that operated on the floor below th
applicants’ flats. The applicants contended thatftilure of authorities to end the nuisance fréva tcomputer
club and their passiveness concerning the electiganines club and the office both violated ArticlefBe Court
ruled that there was a violation of Article 8, #immonsidering the intensity, duration, effects gaderal context
of the noise caused by the club, this constitutezbere interference with the right to respectfome and
private and family life. Indeed, the Court noteattlthe club ran non-stop and drew noisy crowdsdesind
outside of the building. Next, the Court stated tnathorities failed to meet their duty to implerhereasures to
protect the applicants from the excessive noisenftbe club and to remedy the situation or even reefthe
condition that patrons use the back door.

5 Passive smoke

Elefteriadis v. Romaniaapplication n. 38427/05, 25 January 2011
Violation of article 3.

The applicant was serving a sentence of life isgrifor murder. Between 1994 and 2000, the appliwas in a
13.81 square meter cell with three smokers. Théiagy argued that his unwilling exposure to smokesed
pulmonary illnesses and constituted a violationAoficle 3. The Court unanimously ruled that theraswa
violation of Article 3 (prohibition of torture), lsause the authorities had a duty to take measorsafeéguard the
applicant’s health by moving him away from smokénstead, authorities forced the applicant to beosgd to
smoke in several locations against the recommenmafi his doctor.

The Court also determined that the domestic cdaitesd to uphold Article 3, as they should havekied at the
damage previously suffered by the applicant evereihad subsequently been transferred to a no smalkil
and they also should not have required the applicaprovide proof of damages.

6 Cases concerning violations of the right to a faitrial
(Article 6) and the freedom of speech (Article 10)

Steel and Morris v. United Kingdorrapplication n. 32772/02, 15 February 2005
Violation of Article 6 — Violation of Article10 (mportionality test)

The applicants were members of London Greenpeabh&hwed an anti-McDonald’s campaign in the mid-
1980s. This campaign distributed leaflets that gahealleged that McDonald's is deadly (e.g. causancer and
heart disease), greedy, and environmentally detiagtée.g. destroys rainforests to raise cattley also that
they torture animals, exploit poor countries, matage children, and have poor working conditions. |
September 1990, McDonald’s issued a writ againstaghplicants that sought damages for libel (i.dliphing
false information that damages a reputation). Tihy@ieants applied for legal aid, but were repeatedfused,
which they alleged hampered their ability to suéfitly defend themselves. The applicants contenldadunfair
proceedings and the ruling against them for exexgiBee speech violated Article 6 and Article E3pectively.
The Court ruled that there was a violation of Aei6 (right to a fair trial), as a litigant in crimal proceedings
must to be able to present a case before the toart effective manner and without a substantishdvantage.
Based on this concept, the Court stressed that &é&das required under Article 6 as determinedaocase-by-
case basis and depending on the complexity ofdse,d¢he importance of the law, and the abilitg aefendant
to represent him or herself (including considerat finances). Thus, the failure to grant the aygpit's request
for legal aid violated Article 6 8§ 1. Moreover, t@®urt ruled that there was a violation of Artide, since the
defamation proceedings constituted an interferewitd freedom of expression and notwithstanding such
interference was “prescribed by law” and constduge “legitimate aim” of protecting commercially vable
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companies like McDonald’s from false and damagitagesnents, however it was not “necessary to a deatioc
society”, because the domestic court proceedingsepl a disproportionate burden on the applicantthas
proceedings were generally unfair — for example,applicants were refused legal aid despite beingd with a
complex case with heaps of documents, and theydcoot even afford transcripts of the court hearings
Therefore, the State failed to properly considee #pplicants’ interests, because the burdensomet cou
proceedings were not “proportionate” to the goapiventing libel. The Court also concluded that damages
did not bear a reasonable relationship of propoatity to the legitimate aim they served (i.e. tmpensate for
damage to reputation).

Verein gegen Tierfabriken Schweiz (VgT) v. Switzertl (n. 1) application n. 24699/94, 28 June 2001
Violation of Article 10 (proportionality test)

The applicant, an animal protection group, trieéitoa commercial about the pig meat industry, Whiccluded
observations on poor living conditions of pigs aheé heavy use of medicines. The Commercial Telenisi
Company refused to air the commercial on the telemiprograms of the Swiss Radio and Television @amy
because they thought the commercial was too pallitithe Court ruled that there was a violation ofidle 10,
since the refusal to broadcast the applicant's ceroial constituted an interference with the freedom
expression that was “prescribed by law” under thedldral Radio and Television Act. Furthermore, the
interference pursued a legitimate aim because ahe dttempted to prevent powerful financial groupsrf
squashing public opinion and using financial researto gain an unfair political advantage. Howettes, Court
determined that the interference was not “necedsasydemocratic society.” In this respect, the €ooted that
the applicant was not seeking to broadcast the afp@fair political speech, neither was the apgiica powerful
group using vast amounts of money to unduly gatorapetitive advantage or interfere with public apm To
the contrary, the applicant was part of an ongdielgate about the animal industry. Thus, the goventmid not
sufficiently demonstrate that the legitimate ainpodventing political advertising was proportionsighe ban of
the applicant’'s commercial.

7 Positive obligations arising from the ECtHR case-la

This short overview on the ECtHR case-law shows from the right to life (Article2) or to privatefé (Article
8) could arise several positive obligations incuntten the Contracting States, sometimes involvisg the use
of criminal law by the States, in order to complyhathem.

In particular, according to the previous versiortted Manual on Human Rights and Environmenafted by the
Council of Europe, such obligations include: (i§ thositive obligation to regulate activities of iadustrial or
technological nature which might adversely afféet sphere of protected rights, such as the rightet@Article

2) and the right to private and family life (ArtciB); (ii) the positive obligation effectively tmfrce legal,
administrative, or judicial measures designed &vent or remedy the unlawful interference with stights; (iii)

the positive obligation to provide information aedgage in consultation with affected individualsl greople
with regard to the actual risk and danger of tharenmental impact in issue.

Actually, besidesiegative obligationarising from the protection of the human rightsyided for by the ECHR
and imposing a duty on the States of not interfeimthe individuals’ enjoyment of their rights etECtHR has
elaborated the so called “doctrine of positive gdion”, which requires that States actively protde human
rights within their jurisdiction, even through tleloption of preventive and repressive measuremsigdie
infringements of human rights perpetrated not dnfythe State’s action, but also by the private ettij (i.e.
individuals, groups or organisations). In thisdattase, it is said that the Convention hdsodzontal effect
because it extends the scope of the human riglatgqiion to including the violations caused by fhévate

action, as long as the acting subjects are withie State’s jurisdiction, according to article 1 BTH
Consequently, a State can be considered resportgjbtbe ECtHR, whether it did not comply with suah
positive obligation of adopting preventive or reggi®e measures, when a violation of human rightiveie from

this lack of action.

Adopting a criminal-law perspective, particulariytéresting are the situations, when the compliamite the
ECHR positive obligations requires the implemeptatnd the enforcement of criminal law provisionsprder
to ensure the effectiveness of the fundamentatgsighd the protection of individuals. The crimifead plays in

16



such cases, therefore, a crucial role as a todluofian rights protection, carrying out both a préivenand
repressive function. Moreover, the States’ choioe the adoption of criminal law provisions withiheir
jurisdictions becomes partially forced by the ECthiRsitive obligations. Hence, a State can perpeteat
violation of the ECHR provisions, if its criminahw system is unable to prevent or punish humantgigh
infringements within its jurisdiction. As a resukhe ECtHR can check the possible lacks and onmissio
concerning the exercise of investigation and puniht powers, caused by the State’s inactivity, @ntkiders
the same State liable for the human rights viotatto

The leading case concerning a positive obligatiequiring the adoption of criminal provision dealithwa

violation of Article8 ECHR, i.e. the right to reggptefor private and family life and for the home. dpée the
ECtHR states that “the choice of the means caledldad secure compliance with Article8 in the sphefe
relations of individuals between themselves is imgple a matter that falls within the Contractigiates’

margin of appreciation” and therefore “there arféedént ways of ensuring respect for private lded the nature
of the State’s obligation will depend on the paridc aspect of private life that is at issue. Reseuo the
criminal law is not the only answet? however it finds that “the protection afforded tw civil law in the case
of wrongdoing of the kind inflicted on Miss Y isdufficient. This is a case where fundamental valaed

essential aspects of private life are at stakeedffe deterrence is indispensable in this areaifwedn be
achieved only by criminal law provision&®.

Actually, the Court’s reasoning is the expressiorthe internal logic, which guides the Court in u&ing the
States to adopt criminal law provisions, i.e. tleeessity of having recourse to criminal law onlyteslast resort,
after a careful analysis aiming at striking a faalance between the conflicting interests at stplging a
particular attention to the essentiality of thehtgyat issue and trying to find out the less grnievevay of
interfering in the rights of individuals, througtsarious development of the proportionality test.

The provision of such positive duties in the ECtelige law implies that if the States have faileflilidl them, a
kind of non-compliance procedure can be activateprling to Article46 ECHR, by the Committee of idiers
of Council of Europe, and a serious violation & firinciples of the rule of law and human rightsyriead to a
State having its right of representation susperateti being requested by the Committee to withdranfthe
Council of Europe, according to articles 8 and $hef Statute of the Council of Eurofe.

8 The positive obligations arising from Article2 ECHR

After outlining the positive obligations dealingttviArticle 8, the ECtHR finds the same kind of ghlion
arising from Article2 ECHR. In particular, in thesgcumstances the positive duties pertain not dalyhe
substantial characteristics of the criminal law teys but also to the procedural ones, concernirgy th
administration of criminal justice and the prosémutand sentence of those individuals foundedtyuwif the
human rights violations. Such duties have a twedastructure: a) a preventive obligation, whichuiszs the
States to enforce all the measures needing to prréfie loss of human liveés;b) an investigation/prosecution
obligation, which provides for an effort by the ioagl competent authorities to carry out a seri@ffgctive,

11 See ScaliaProfili penalistici e obblighdi tutelg 87 ff.

12 ECtHR, 26.03.1985X and Y v. The Netherlandapplication n. 8978/80, para. 24; in this respset also
ECtHR, 04.12.2003\1.C. v. Bulgaria application n. 39272/98, para. 150.

13 ECtHR, 26.03.1985X and Y v. The Netherlandpara. 27 and ECtHR, 26.05.200Siadin v. France
application n. 73316/01, para. 144.

14 See, in this respect, Harris et abw of the European Convention on Human Rig8&%.

15 See ECtHR, 28.10.1998sman v. UKapplication n. 87/1997/871/1083, para. 115:¢lcommon ground that
the State’s obligation in this respect extends heyits primary duty to secure the right to life pytting in
place effective criminal-law provisions to detee tbommission of offences against the person baokebly
law-enforcement machinery for the prevention, sapgion and sanctioning of breaches of such prassio is
thus accepted by those appearing before the CloairtAtrticle 2 of the Convention may also imply ieriin
well-defined circumstances a positive obligationtbe authorities to take preventive operational suess to
protect an individual whose life is at risk fronetbriminal acts of another individual”.
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prompt and impartial investigation, in order to exsain the individual criminal liabilities for thperpetrated
violations of the right to life.

Taking into account the first obligation, the Costdtes that in order to comply with it the Staésdenerallyto
enforce criminal law provisions, which prevent t@mmission of conducts affecting the right to liéed make
their application effective; buin some particular circumstancethe fulfillment of such a duty requires the State
to implement special measures, adequate to ertseifgest protection for individuals in situationsesdtheir life

is at risk. Actually, the scope of such an obligatis outlined by the Strasbourg Court, which stélet it arises,

in particular, when “the authoritidenew or ought to have knowat the time of the existence of a real and
immediate risk to the life of an identified indivdl or individuals from the criminal acts of a thjparty and that
they failed to take measures within the scope efrtpowers whichjudged reasonablymight have been
expected to avoid that risk®.And the reason of the domestic authorities’ chaie be judged by the Court only
in the light of all the circumstances of each paiar case.

Concerning the duty to conduct an effective andairtial official investigation, the Court has elabt@d a set of
rules, in order to check the adequate compliandeeStates’ behaviour with such an obligafibm particular,

the investigation must be a) conducted by indepeindethorities; b) effective and adequate to idgraind

sentence the perpetrators. Indeed, in order tokctheclatter requirement, the Court needs alssterain 1) the
promptness, 2) the publicity of such an investmatand 3) the possible access of the victims or ttlese

relatives to the results of the investigation.

In the context of the environmental matter, Arttleas been applied where certain activities endarmgehe

environment are so dangerous that they also enddngean life. In particular, in cases involving damous
activities, as nuclear tests, operations of chelnfézaiories with toxic emissions or waste-collentiites — carried
out both by public authorities and by private comipa — the scope of the positive obligations agisirom

Article2 depends on the harmfulness of the acéigiind the foreseeability of the risks to life.

In Oneryildiz v. Turkeyfirst of all the Court finds a causal link betwethe accident and the negligence of the
local authorities? since they had known, or should have known, thatihhabitants of the slum areas had been
faced with a real threat and they had failed toa@ynthe situation by doing all that could reasopdialve been
expected of them. Therefore, despite the posahleation imposed by Article 2 to set up an effeztudicial
system does not necessarily require the provisian aiminal-law remedy in every case, if the inffement of
the right to life or to personal integrity is n@tused intentionally’ having regard to the sector of public activities
involved, to the number and status of the autlexifound to have breached their duties, to the tfaat the
repercussions of the risk in question were likelnffect more than one individual, and, lastlythte tragic nature
of the events which occurred in the case, the Coomtludes that, in the circumstances of the ptesase, a
domestic remedy which could merely result in anrawaf compensation cannot be considered to be pepro
avenue of redress or one capable of dischargingetfigondent State of its obligation to set up micral-law
mechanism commensurate with the requirements atl&rp of the Convention. Indeed, the Court notest t
administrative and criminal proceedings were ingtitl against those responsible for the accidenttlaadirst
resulted in an order against the latter to pay dgsand the second to a finding of guilt (paras94R

6 See ECtHR, 28.10.199&)sman v. UK para. 116 (emphasis added). The Court also findthe same
paragraph that “having regard to the nature ofitji® protected by Article 2, a right fundamentakihe scheme
of the Convention, it is sufficient for an applitan show that the authorities did not do all tbauld be
reasonably expected of them to avoid a real andeidiae risk to life of which they have or oughthave
knowledge”.

7t has to be said that in fact the Court outlitieid set of rules in judgments concerning violasiof the right to
life perpetrated through the use of the force l®y shme States’ authorities, see ECtHR, 19.02.1R8%a v.
Turkey application n. 158/1996/777/978, para. 86; ECtR2R,07.1998,Ergi v. Turkey para. 79; ECtHR,
04.05.2001 Kelly v. UK application n. 30054/96, paras. 95-98 and 114-Hdwever, such rules can be
certainly extended to the cases, where the violatéoe perpetrated by private individuals.

18 Differently, inL.C.B. v. UKthe Court considered that the applicant had naibtished a causal link between
the exposure of her father to radiation and her euffiering from leukemia and it concluded that @sanot
reasonable to hold that, in the late 1960’s, theduikhorities could or should have taken actiorespect of the
applicant.

19 As stated in the Calvelli and Ciglio case, in #mecific sphere of medical negligence, since susiyation
may for instance also be satisfied if the legatesysaffords victims a remedy in the civil courtgher alone or
in conjunction with a remedy in the criminal coydse alsomutatis mutandisPowell v. the United Kingdom
application n. 45305/99.
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However, the criminal proceedings in question, bfch the sole purpose was to establish the posifiiity of
the authorities for “negligence in the performaonfeheir duties” could not in itself be regarded“adequate”
with regard to the allegations of violations of #gplicant's right to life (para. 106).

This judgment shows the ECtHR reasoning focusingherrecourse to criminal law as last resort, sihbas to
be used in principle only for violations committéatentionally. Nevertheless, if the violation cadseot
intentionally is particularly serious, taking ind@count the crucial importance of the affected lleégarest (i.e.
the right to life), the seriousness of the offepeepetrated and as a result the particular dareyeset! by such a
violation, paying also attention to the role of thational public authorities involved in the infgiement? the
Court states an obligation incumbent on the CotitrgcStates to provide and effectively apply crialifaw
provisions, in order both to deter and to punisbhsuiolations. Actually, the Court applied the miple of
necessity and proportionality, reasoning accorttirifie most important guidelines of the criminalipo

In addition, the Court recognizes similar positoigigations (prevention/investigation) also in casé natural
disasters, even though they are as such, beyon@rhaoentrol, as irBudayeva and others v. Rusétaeven
because it finds that there had been a causabltween the serious administrative flaws in thisecand the
applicants’ death.

It is worthwhile to examine the scope and the austeof the positive obligation of prevention in the
environmental context. First of all, it requireg tBtate to put in place a legislative and admiaiiste framework,
designed to provide effective deterrence agaimsath to the right to life, which includes:

a) regulations geared to the special featureseohttivity in question, particularly with regardtte level of the
potential risk to human lives. They must govern ltbensing, setting up, operation, security andesuigion of
the activity and must make it compulsory for atb$h concerned to take practical measures to etisuedfective
protection of citizens whose lives might be endaedéy the inherent risks;

b) the public’s right to information;

c) appropriate procedures, taking into accounttéohinical aspects of the activity in question, iftentifying
shortcomings in the processes concerned and aois @wmmitted by those responsible at differenelgt?

However, the Court recognizes a broader margirppfeciation to the States, when they have to manageal
disaster, because of their unforeseeability. Irhstases, therefore, the Court investigates the imange of a
natural hazard that had been clearly identifialild & the disaster concerned a recurring calanfitgcéing a
distinct area developed for human habitation or’tise

Nevertheless, the Court states that it is not cieffit in order to fulfill the positive obligatiomé presence of a
legislative or administrative framework in the oathl system, it also requires that the relevantipauthorities
provide an adequate response - judicial or otherwisand ensure that the legislative and adminigtrat
framework is properly implemented and that breacbkghe right to life are repressed and punished as
appropriaté”

The second face of the positive obligations aridirggn Article 2 ECHR refers to the “procedural asffe
because it imposes on States investigative dutiestae loss of life occurred, i.e. the duty tomptly initiate an
independent and impartial investigation, which mustcapable of ascertaining the circumstances ichne

20 |n particular, in the case of dangerous activjtieeen the public authorities were fully aware loé tikely
consequences and disregarded the powers vestadrm hence failing to take measures that were sapes
and sufficient to avert certain risks which mightalve loss of life, see ECtHR [Grand Chamber] 13004,
Oneryildiz v. Turkeypara. 93; ECtHR, 22.03.200Budayeva and Others v. Rusgiara. 139.

% See ECtHR, 22.03.2008, application nn. 15339/0268/02, 20058/02, 11673/02 and 15343/02, para. Ih35
particular, the positive obligation at issue regdithe Russian authorities to warn the local pdgjmreabout the
risk, to implement evacuation and emergency relafcies or, after the disaster, to carry out adiad enquiry.
In an earlier case, the Court had already recodrtize possibility to extend such a positive obligato natural
disaster, but it had to declare the inadmissibibigcause the applicants had failed to exhaust tmeestic
remedies, see ECtHR, 28.11.2004yrillo Saldias v. Spain

#2 See ECtHR [Grand Chamber], 30.11.2004eryildiz v. Turkeyapplication n. 48939/99, paras. 89-90 and also
ECtHR, 22.03.2008udayeva and Others v. Rusgaras. 129 and 132.

% See ECtHR, 22.03.200Budayeva and Others v. Rusgiaras. 134-135 and 137.

24 See ECtHR [Grand Chamber], 30.11.2004¢ryildiz v. Turkeypara. 91; ECtHR, 22.03.200Budayeva and
Others v. Russjgara. 138.
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incident took place and identifying shortcomingghie operation of the regulatory system. Such aastigation
must also be capable of identifying the publicaifis or authorities involved in the chain of eweint issue”

9 Positive obligations arising from Article8 ECHR

The ECtHR has recognized a positive obligation imbant on the Contracting States in different situns,
which include:

- cases where some characteristics of the Staggal kystems actually represent an obstacle favithals to
enjoy their rights. In such situations the Statageha positive obligation to remove this obstaelg, through the
modification of their legislative frameworX;

- cases where the States have to support the eajayofi some individuals’ rights through the enfonemit of
positive measures, which create the proper comditfeconomic or social) for an effective exercitsuzh rights
by the subjecté’

In the context of cases raising issues linked torenmental degradation or nuisance, Article8 is mecessarily
violated, unless the environmental factors direathd seriously affect private and family life orethomée®
Therefore, the Court must ascertain whether a tdinkaexists between the activity and the negatimpact on
the individual and whether the adverse have atfamecertain threshold of harm, which depends orttedl
circumstances of the case, such as the intensitylaration of the nuisance and its physical or rdegffects, as
well as on the general environmental contéxt.

% See ECtHR [Grand Chamber], 30.11.2004gryildiz v. Turkeypara. 94; ECtHR, 22.03.200Budayeva and
Others v. Russjgara. 142.

% See ECtHR, 13.06.197Blarckx v. Belgiumapplication n. 6833/74, para. 45, which stat&espect for family
life [...] implies an obligation for the State to aot a manner calculated to allow these ties (betwesar
relatives) to develop normally”.

" See in this respect, ECtHR, 09.10.19%®ey v. Ireland application n. 6289/73, in particular para. 26.

28 The ECtHR has recognized a wide scope to the gorafeprivate and family life; in particular, inéhcases
where environment is at stake, it has tended trpnét such notions as being closely interconneateyl it
refers toprivate sphereor toliving space see respectively ECtHR, 09.06.206adeyeva v. Russigaras. 70,
82 and 86 and ECtHR, 07.04.20®andwe v. Romaniaapplication n. 6586/03, para. 64: “La Cour doit
examiner s'il convient d’appliquer les principessientionnées de I'article 8 de la Convention audéespéce,
dans lequel «I'espace de vie» du requérant esésepté par la cellule ou il purge sa peine de prisbsi les
nuisances olfactives alléguées par l'intéresséttiaint le seuil minimum de gravité pour que lagiios posée
rentre dans le champ d’application de I'articleciés.

29 Concerning the minimum threshold of harm, the €atates that severe environmental pollution sueh a
excessive noise levels generated by an airporte$unsmells and contamination emanating from a waste
treatment plant, toxic emissions from a factory affect the enjoyment of the right protected byidet 8, even
when the pollution is not seriously health threatgnsee in this respect ECtHR, 09.12.199dpez Ostra v.
Spain dealing with the fumes and noise from a wastatinent plant and an exposure to them for more titnee
years; ECtHR, 07.04.2008randwye v. Romaniaconcerning the bad odours coming from a rubkishint the
nearby of the prison where the applicant livesimdell; ECtHR, 09.06.2005;adeyeva v. Russiaegarding a
case where over a significant period of time theceatration of toxic elements emanating by a kit in the

air near the applicant's house seriously exceefls leawvels and deteriorate the applicant’'s healt@tHR,
10.02.2011Pubetska and Others v. Ukrainghere the Court emphasizes that no issue undecl@®&iwill arise

if the detriment complained of is negligible in coanison to the environmental hazard inherent m ilif every
modern city (para. 105), but in the instant casesecific area in which the applicant lives ishbatcording to
the legislative framework and empirically unsafed @he public authorities have not found an effecgolution

to the applicants situation for 12 years (para%,1@5,111 and 118). For a comment on this caseMségosia
Fitzmaurice, “The European Court of Human RightsyiEbnmental Damage and the Applicability of Al#id

of the European Convention on Human Rights and &omeshtal Freedoms'Environmental Law Review3
(2011): 107.
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Despite generally speaking the Court requires #igtence of a causal link between the dangerousitgcand
the negative impact on the individual, in orderrécognize a violation of Article 8, however if tip@ssible
environmental damage is severe enough that it sdikelyg that individuals’ well-being and the enjogmt of
their homes are adversely affected (e.g. on thes lmdisenvironmental impact scientific studies), tbeurt does
not carry out an in-depth check on the existencguoh a causal link, since it is satisfied withyoalsufficiently
close link to be established with the private aathify life, even according to the precautionarynpiple,
sometime recalled by the Coift.

As already mentioned above, the positive dutiesltieg from the right to private life may, underesific
circumstances, even require the State to provioheirgal law provisions for the protection of the litg granted
under Article 8 ECHR’ Whether the State complied with such an obligatian be determined by the Court
through a comparison with the limits set out iniélet 8, para. 2. Therefore, according to the ECitéRe-law,
the decisions of national public authorities affegtthe environment must be provided fiyr law and follow a
legitimate aim, such economic well-being of the Gtoy or the protection of the rights and freedomotfers.
Moreover, they must be proportionate to the legitenaim pursued: for this purpose, a fair balancstrbe
struck between the interest of the individual ahe interest of the community as a whifleConsidering the
complexity which often characterizes the assessroktite technical and social aspects of the enwiemtal
issues, the national public authorities can bettentify what might be the best policy or the besivisions to
enforce® according to the so-calledbctrine of the margin of appreciatioherefore, despite the subsidiary
nature of the ECHR system, where it is up to Catitng States, in the first place, to secure théatsgand
liberties it enshrines - as States are considerée in principle in a better position than theeinational judge to
indicate in the concrete situation the point of igiopium between conflicting interests and the resity of a
restriction complying with human rights protectisrstandards, by reason of their direct and contiswmntact
with the vital forces of their Countries —, the ERHystem does not give the Contracting States &mited
power of appreciation. The domestic margin of apiateon thus goes hand in hand with ECtHR’s suséovi>*
which can check whether the national authoritiegetepproached the problem with due diligence ane aken
all the competing interests into consideration.

In the assessment of the proportionality test, saatkeors have distinguished two levels of propoaility. At the
first stage, the proportionality test involves thgitimate aim or the interference and the means/bigh this is
carried out. At this stage, the test is successfpdissed by the State if they proved the mere reopgint of
“relevant” reasons for the interference. At the oget stage of proportionality, the test regards ¢beflict
between the general interest and the harm suffbyethe individual. At this stage, in order to sBtishe
proportionality test, the States need to providgffsient” reasons, which would imply, in practicée lack of
other less grievous means by which the legitimate eould be attained in the present case. According
European Court’s environmental case law, whenewéntimate aspect of individuals’ rights is at stgkuch, for

%0 See ECtHRTatar v. Romania27.01.2009, paras. 107 and 120-121; ECtHR, 180D#, Tagkin and Others v.
Turkey application n. 46117/99, para. 112-114.

31 See Robert Esser, “Nuclear Accidents: Human Ri@itallenges in Criminal Proceeding&uropean Energy
and Environmental Law Revigdune 2013): 90.

32 See in this respect ECtHR, 09.12.199dpez Ostra v. Spajpara. 51.

% See ECtHR, 08.07.200Batton and Others v. United Kingdorsrand Chamber, paras. 97,98 and 100;
ECtHR, 21.02.1990Powell and Rayner v. UKapplication n. 9310/81, para. 44; ECtHR, 02.1080
Giacomelli v. Italy para. 80. See also, Malgosia Fitzmaurice andVilishall, “The Human Right to a Clean
Environment-Phantom or Reality? The European Coflitluman Rights and English Courts Perspective on
Balancing Rights in Environmental CasBlprdic Journal of International La 2007): 120 ff.

34 Such a supervision concerns both the aim of thesores challenged and its necessity; it covernigtthe
basic legislation, but also the decision applyitigeven one given by an independent Court, see RCtH
07.12.1976Handyside v. UKapplication n. 5493/72, paras. 48-49. Accordmthe opinions of some authors,
the presence of a wide margin of appreciation efGontracting States implies a kind of simple pngstion of
the reason of the restrictions provided for thétsgprotected by the ECHR, see Sébastien van Demigbeck,
La proportionalité dans le droit de la Conventiomrepéenne des droits de 'homme — Prendre I'idégptg au
sérieux(Bruxelles: Bruylant, 2001): 232-235.

% See ECtHR, 09.06.200Fadeyeva v. Russigara. 128. See also Daniel Garcia San Jes€jronmental
Protection and the European Convention on Humam®RigCouncil of Europe: 2005), 50 ff.
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example, intimacy within private life), the reasonast be particularly convincing and a rather narneargin of
appreciation is left to Contracting Stafés.

9.1 Proportionality test and procedural aspects of Artcle8
ECHR

Actually, if the States want to successfully pass above mentioned second level of the proportignest,
trying to strike a fair balance between the indists rights and the interests of the community asole, they
must show that they have recognized and made ipiegtset of procedural guarantees — also arisorg Article
8 - to individuals involved in the decision-makipgocess dealing with dangerous environmental isduoethis
respect, first of all the Court states that publithorities have a duty to inform the public abenvironmental
risks, so that they could enable people possidigcsgd by the environmental threats to assessiske which
they and their families might run, and consequedtiyose for a movement from the dangerous arear atlfier
alternative solutiond’ Such an obligation is generally complemented hy filrther duty to ensure access to
information (e.g. to the environmental assessmeignsfic studies carried out by the public autkies in
relation to the implementation of dangerous adésjt through an effective and accessible procetfuire this
context, the Court also quotes EU and internatien&ironmental standards, as the Directive 200EG57 the
1992 Rio Declaration on Environment and Developffeamd the Aarhus Conventidhwhich provide for the
public’s right to information and the right to @ss to information in cases of environmental daffgelowever,
not all cases concerning access to informationiglninvolve concrete, proven risks from industrialnatural
hazard, where information on risk can ground a ahan whether and how to avoid it, since thereadher
situations where individuals have been exposedttixia risk in the past and have developed a feanaiety,
which leads them to link their current health pesbs with it and to want access to information anekposure
incident, in order to monitor data and try to praveausal link between their illness and the exgSu

%8 See Garcia San Jo&vironmental Protectigrbl.

37 See in this respect ECtHR, 19.02.19G8ierra and Others v. Italywhere the Court recognises a violation of
Article 8, since the Italian public authorities learot fulfilled their obligation to secure the apphts’ right to
respect for private and family life, on the grouhat the applicants have not received essentialnmition
from the authorities that would enabled them tessshe risks which they and their families might if they
continue to live in the area; ECtHRjtar v. Romania27.01.2009, paras. 101 and 113.

3 ECtHR, 07.04.200Brandye v. Romaniaparas. 63 and 74; ECtHR, 19.02.19G@8erra and Others v. Italy
pars. 60; ECtHR, 02.11.2006jacomelli v. Italy para. 83; ECtHRTatar v. Romania27.01.2009, paras. 93,
101, 113-116, and 118.

% Directive 2004/35/EC of the European Parliament e Council of 21 April 2004 on environmentabiiéty
with regard to the prevention and remedying of enental damag®J L 143, 30.4.2004

“0 Adopted in June 1992 by the United Nations Comfeeeon Environment and Development, meeting indeio
Janeiro (Brazil). In particular, Principle 10: “Branmental issues are best handled with the ppetimn of all
concerned citizens, at the relevant level. At thgamal level, each individual shall have appragriaccess to
information concerning the environment that is heydpublic authorities, including information onzsadous
materials and activities in their communities, d@hel opportunity to participate in decision-makinggesses.
States shall facilitate and encourage public anesgand participation by making information widalsilable.
Effective access to judicial and administrativegeredings, including redress and remedy, shall beighed.”.

1 Convention on Access to Information, Public Paptition in Decision-making and Access to Justice in
Environmental Matters - ECE/CEP/43, adopted onutte 11998 by the United Nations Economic Commission
for Europe in application of Principle 10 of theoRbeclaration, and came into force on 30 Octobé&120

2 See for example ECtHRtar v. Romania27.01.2009, paras. 69 and 118; ECtHR, 10.11.2084in and
Others v. Turkeyparas. 98-100.

“3 See in this respect, ECtHR, 09.06.1998Ginley and Egan v. UKapplication n. 10/1997/794/995-996, para.
101: “Where a Government engages in hazardousitedivsuch as those in issue in the present eesieh
might have hidden adverse consequences on thénh#atose involved in such activities, respect gdwvate
and family life under Article 8 requires that arfieetive and accessible procedure be establishechveriables
such persons to seek all relevant and appropriéennation.” In the considered case, the Courtdititht such
a positive obligation has been fulfilled by the t8tasince “Rule 6 of the Tribunal Rules providedracedure
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Within the “procedural aspect” of the protectiomged by Article 8 — and also in the light of tlaisfaction of
the proportionality test - the Court also requitles State to ensure the right of the public (ang@articular of
those individuals whose interests could be conlyretffected) to be involved in the decision-makipgcess,
which relate to the environment. In particular, eurt has stressed the importance of public acteske
conclusions of studies and investigations — lauddhethe national authorities in order to prediutl @valuate in
advance the effects of some dangerous activitietherenvironment and to strike a fair balance betwthe
concurring interests at stake, which allows indinl$ to assess the danger to which they are exp®bedcase
Hatton and others v. UkKepresents a paramount application of such priesigh fact, in the Court’s view, when
States make decisions affecting environmental ssihvere are two aspects to the inquiry which maygdrried
out by the Court: a) the substantive merits of gogernment's decision, to ensure that it is corbfmtivith
Article 8; b) the decision-making process to endin@ due weight has been accorded to the interéstise
individual. In this respect the Court is requirecconsider all the procedural aspects, includirgtyfpe of policy
or decision involved, the extent to which the viewfsindividuals were taken into account throughatis
decision-making procedure, and the procedural safety availablé?

Within the scope of the Article 8 procedural aspgetite right to access to a court is inclusive.ualty, where
individuals, who should be involved by the authestin the decision-making process, consider teit tnterests
have not been given sufficient weight, they caneappo a courf® in order to complain not only about an
improper decision-making process, but also abdlividual scientific studies requested by the publi¢horities,
even when the necessary documents have not beenawaigble publicly. In this respect the rightttzess to a
court based on Article 8 appears broader thanahatticle 6, since the former does not requiret tih@ outcome
of the court proceedings need to be decisive ferights of the applicant or that there must bepibssibility of
grave danger, which on the contrary represent theequisite for the recognition of the right to @ess to court
granted by Article 6°

which would have enabled the applicants to havaestgd documents relating to the MOD'’s assertiahttiey
had not been dangerously exposed to radiation,tlatdthere was no evidence before it to suggestttia
procedure would not have been effective in secudisglosure of the documents sought” (para. 10@hil&
conclusions has been reached by the Court in ECI9R,0.2005Roche v. United Kingdonparas. 162-163,
but the result is totally different, as the Couetss a violation of Article 8, since it ascertafdficulties in
making comprehensive and structured disclosureate dndermines [...] any suggestion that an indiMidua
going to Porton Down to review records retaineddéhghe 1998 Scheme) could lead to the provisioallof
relevant and appropriate information to that persiois undoubtedly the case that certain recoedssting after
1996) were, given their age and nature, somewlsaedied so that the location of all relevant rezovds, and
could still be, difficult.” (para. 166).

4 See ECtHR, 08.07.2008iatton and Others v. United KingdoiGrand Chamber, paras. 99 and 104. Similar
conclusions have been reached by the Court in atees: ECtHR, 02.11.2006jacomelli v. Italy 82-84 and
94, where the State failed to respect the proceestiablished to respect the individual rights i libensing of
a waste treatment plant, since they did not acaogdweight to national judicial decisions and dal conduct
an environmental impact assessment, which is necefs every project with potential harmful enviroental
consequences as prescribed also by national laavaqp94-95); ECtHRIatar v. Romania27.01.2009, paras.
88, 101 and 113; ECtHR, 10.11.2004skin and Others v. Turkeyparas. 118-119, where the Court reiterates
that only those specifically affected have the frighparticipate in the decision-making process¢aianaction
popularisto protect the environment is not envisaged byGbart; ECtHR, 07.04.2008randwe v. Romania
paras. 62-63; ECtHR, 10.02.20Tybetska and Others v. Ukraingaras. 144-145, where the Court states that
the procedural safeguards available to the indalglmmay be rendered inoperative and the State rmdgund
liable when a decision-making process is unjudtifidengthy or when a decision taken as a resutaias for
an important period unenforced; ECtHR, 21.07.20Giimkovskaya v. Ukraineparas. 66-69, where the
decision to route the motorway through the city was$ preceded by an adequate feasibility study and
reasonable policy for mitigating the motorways effeon the residents was not carried out.

% ECtHR, 10.11.2004Taskin and Others v. Turkeyara. 119; ECtHRTatar v. Romania27.01.2009, pars. 88;
ECtHR, 10.02.2011Dubetska and Others v. Ukrainparas. 143-145; ECtHR, 21.07.2013rimkovskaya V.
Ukraine, pars. 69.

%6 See ECtHR, 26.08.199Balmer-Schafroth and Others v. Switzerlaagplication n. 67\1996\686\876, paras.
39-40; ECtHR, 10.11.2004;askin and Others v. Turkeyars. 130; ECtHR, 06.04.2000, Athanassoglou and
Others v.Switzerland application n. 27644/95, pars. 40.
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10 The role of the ECtHR case-law in the fight agairts
environmental crime

The previous reflections can be useful to investighe influence of the ECtHR case-law, providing ffositive
obligations to adopt and enforce criminal provisian the most serious cases of environmental dasnage
committed both intentionally and not intentionalysome circumstances, on the criminal law natieyatems of
the ECHR Contracting States. It can be affirmed $ah an influence spreads in three differentctiivas:

a) the provision of such positive obligations iefhcedirectly the criminal law system of the State sentenced by
the ECtHR, which must comply with the judgment bg tCourt, in order to prevent the non-compliance
procedure provided for Article 46 ECHR,;

b) the provision of such positive obligations imfhcesindirectly also the criminal law systems of tlo¢her
Contracting States, since they could be considalsalliable for not fulfilling such obligations, the case their
citizens made a complaint before the Court.

c) as a result, a proper harmonization effect &dfée criminal law domestic systems, on the ba$ithe
standards of human rights protection identifiect®y Court'” Such a harmonization effect is further improved by
the obligation of a ECHR consistent interpretatibrthe domestic legislations, provided for in magntracting
State&®.

Moreover, the influence of the ECtHR case-law ietabn the environmental matter also spreads ofEthéegal
system, since it is possible to draw a kind ofégrated restrictions’ table’, built up from thenitations
established by the ECtHR jurisprudence (in paréicabncerning Article 8, para. 2), as specificaiyproved by
national provisions, which can be considered aseggiling trend within EU Member States’ legislai$o Such
integrated table - in the perspective of draftingoamon legislation at EU level - built on both Bpean and
national grounds, would represent a particulargfuisguideline for the EU legislator.

In particular, as for the positive obligations ringnalise the most serious conducts affectingeheironments,
the ECtHR case-law certainly represents a goodreeée point for the application of the criminal ipgl
principles of necessity, proportionality and effeeness of the criminal law intervention, whichoshd also
inspire the EU legislator in adopting criminal lgwovisions concerning the environmental méttein this
respect, the guidelines outlined by the StrasbQangrt require that:

i) the recourse to criminal law must representl#is¢ resort éxtrema ratig, where other less intrusive measures
have not been respected or they are considerdédtigé or inadequate;

i) consequently, the criminal law provisions msklbw the best efficiency and seriousness;

" For an in-depth analysis on the harmonisation gssdn the sector of protection of the environntaraugh

criminal law, see Grazia Maria Vagliasindi, “The rBpean harmonisation in the sector of protectiorthef

environment through criminal law: the results agbtkand further needs for interventiohe New Journal of
European Criminal Lav@ (2012): 320-331.

48 gee ScaliaProfili penalistici e obblighidi tutela, 102-105; Vitaliano Esposito, “Danno ambédate diritti
umani”, inwww.penalecontemporaneol)-11. For a critical perspective, see Verschuu@emtributionof the
case law of the European Court of Human Rightsutstasnable development in Eurgpkb, who finds that,
despite the ECtHR has established a continent safety net protecting all Europeans against severe
environmental pollution and it has forced the aritles in 47 States to offer their citizens and NGO
procedural rights whenever the environment isalktestassess the impact on the environment of dieeisions,
implement and enforce existing standards and @artylomestic rulings, however the ECtHR case-ladvrudit
lead to a harmonization of environmental standeadsoss Europe, nor to the adoption of progressive
environmental policies.

9 See Valeria Scalia, “Controllo giurisdizionale secessita e proporzione delle scelte di criminalimme del
legislatore europeo: uno sguardo sulle possildlitdialogo tra le Corti europee” ipe sfide dell’attuazione di
una Procura europea: definizione di regole comurioe impatto sugli ordinamenti internied. Giovanni
Grasso et al. (Milano: Giuffre, 2013): 364 ff.
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i) in particular, criminal law legislation mustbprovided for conducts committed intentionallyfar conducts
committed not intentionally, where they causedam cause prolonged and serious damages to theyoofadiir,
soil or waters, to the animals or plants and witeeg can provoke the death or grievous injuresddviduals.

As for the restrictions of the Contracting Stategrgin of appreciation in the assessment of alalance
between the individuals rights and the interesthefcommunity as a whole within the environmemalkter, in
the light of the proportionality test, provided the ECtHR case-law according to Article 8, parah®y create a
set of procedural rules, which actually reflecte thssential elements of the Aarhus convention ahdro
international and European legal instruments —aogess to information, public participation in Bommental
decision-making, and access to justice, which taMeeen incorporated into European human righvstfaough
the jurisprudence of the ECtHR substance, the Aarhus Convention rights are BBHR rights, enforceable in
national law and through the Strasbourg Court éikg other human rightd. These rules - concerning also the
carrying out of scientific studies and researchesrder to assess and map the risk linked to tkeldpment of
activities particularly dangerous for the envirommnand the involvement in the decision-making pssocef those
individuals whose interests could be affected lyhsactivities — can further represent a kind oftdi@ a model

of compliance programme aiming at the preventioneafironmental crimes, according to the corporate
governance principle¥.

Actually, the identification of such a set of rulesuses as a consequence an improvement of thetaetion
process concerning best practices, consisting ipatig in duties of prevention and information, kit the
European Countries; process already triggered byndtessary compliance by the States with the atidigs
arising from other European and international |legstruments.

Furthermore, the enforcement of these best pragtfoeusing on mechanisms of risk prevention aseéssnent,
within the legal and administrative framework oftEuropean States makes the recourse to crimimal la
provisions really an exception, which has to beemesd only to the most serious conducts affecting t
environment and the rights of individuals.

11 Concluding Remarks

The short analysis of the ECtHR case-law showshatwextent it can influence the criminal and adstiaitive
legislation of the Contracting States in the envinental matter, considering that the national lesgatems must
comply with the obligations and constraints outliria the judgments of the Strasbourg Court. Consetyy
whenever the legal system of a Contracting Statwiges for a legislation or a case-law or a pragtighich
someway infringes the requirements establishedhbyQourt, the ECtHR itself therefore can formaflgagnize
such a violation within its judgments and as a liadbe sentenced State must change its legal systecording
to the Court’s indications, which are binding fdirtae Contracting States according to Article 46HR >* The
Court has gradually become more courageous iruiigments in giving indications under Article 46tasthe
most appropriate individual and general measuresing to provide redress and, going even furtheroted in
the so-calledpilot judgmentsthat the violation was a result of a malfunctioniofjthe State legislation or
administrative practice affecting a large but idéattle class of citizens and that general measwerg required
at national levet® Recently, Protocol n. 14 entered into force onltkeJune 2010 has progressively reinforced
the mechanism of control on the execution of ther€® judgments, involving in such a mechanism Gwurt

0 See Alan Boyle, “Human Rights or Environmental ht&p A Reassessment’, available at

http://www.law.ed.ac.uk/includes/remote_researckaar data/type_formats/remote_journals_listing?sqteo
nt_src=%2BdXJsPWhOdHAIMOEIMKYIMkZ3d3cyLmxhdy51ZGS1dyUyRmZpbGVfZG93bmxvYWQIMkZwd
WJIsaWNhdGIvbnMIMKYwXzEyMjFfaHVtY W5yaWdodHNvemV @Sty W50Y WxyaWdodHNhcmVhe3NIcy5
wZGYMYWxsPTE%336.

®1 See Esposito, “Danno ambientale e diritti uma®i”,

%2 Article 46, para. 1, ECHR provides: “The High Qarting Parties undertake to abide by the finagjodnt of
the Court in any case where they are parties”.

%3 See in this respect ECtHR, 22.06.20Brgniowski v. Polandapplication n. 31443/96, iReports of Judgments
and Decisions 2004-V
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itself when a sentenced State does not comply thighrequirements of the judgment and the Commitee
Ministers>

The reinforced control mechanism, the tool of théot judgments” and the future accession of thetB ECHR
make stronger the influence of the ECtHR case-lavhe national legal systems — and with respeottaopic,
on the domestic criminal legislations concerning fight against the environmental crime — and after
accession even on the European legislation inaheedield. Indeed, the Court develops its novetgildgment
procedure as a technique of identifying the stmadtproblems underlying clone cases against maoptcies and
imposing an obligation of the States to addressetipeoblems.

In conclusion, there is certainly evidence of cogeace in the environmental case-law and a crasifiZation

of ideas between the different legal systems fierent levet® — i.e. international, European and national -,
which allow a virtuous circle of preventive and negsive legal patterns, that can on the one hapdoie the
respect of the principles guiding the criminal Ipalicies by the legislators and on the other hasigitten the
standard of protection of individuals rights wherevironmental issues are at stake.

12 Summary

The report deals with the relevance and the infleesf the human rights protection’s system provitiedy the
European Convention on Human Rights (ECHR) andcEtm@pean Court of Human Rights (ECtHR) on the fight
against the environmental crime at the Europeanratibnal level. Although the word “environment” ot
mentioned in the ECHR, the right to a healthy emwvinent is recognized in the ECtHR case-law throagh
extensive interpretation of the applicability domaof certain other rights, expressly provided far the
Convention, such as the right to life (Article 2 IlHR), the right to private and family life (Articek ECHR), the
right to property (Article 1- Additional Protocol 4 to ECHR), the right to a fair trial (Article BCHR) and the
freedom of speech (Article 10 ECHR).

Therefore, in order to have an overview of the ERtthse-law relating to the respect of the righ tieealthy
environment, it is necessary to analyse differadgiments concerning the infringements of othertsigvhich
have been connected to such a right by the Cohis. 8nalysis shows how from the right to life (&4 2) or to
private life (Article 8) could arise several pogdiobligations incumbent on the Contracting Statesrder to
comply with them.

Particularly interesting are the situations, whigxe compliance with the ECHR positive obligatioeguires the
implementation and the enforcement of criminal lpmvisions, in order to ensure the effectivenesshef
fundamental rights and the protection of individualhe criminal law plays in such cases, therefarerucial

** Harris et al.Law of the European Convention on Human Rig68-869; Nabil Hajjami, “L’entree en vigueur
du Protocole N. 14 a la Convention Europeenne deegmrde des droits de 'hommeRegvue Belge de Droit
International 1 (2010): 204-233; Bruno Nascimbene, “Le Protoddlel4 a la Convention Europeenne des droits
de I'hnomme a la lumiere de ses travaux preparathiRevuerimestrelle des droits de 'homn{2006): 531-546;
Francesco Salerno, “Le modifiche strutturali apateridal Protocollo n. 14 alla procedura della Cettepea dei
diritti del'uomo”, Rivista di diritto internazionale privato processual@006): 395; Martin Eaton and Jeroen
Schokkenbroek, “Reforming the Human Rights Protectbystem Established by the European Convention on
Human Rights”HumanRights Law Journa{2005): 1-17; Stéphanie Lagoutte, “Le Protocoleald Convention
une assurance de la perennite du system europegnotition des droits de 'lhomme?Cahiers de Droit
Européenl-2 (2005): 127-154; Andrea Saccudeipfili di tutela dei diritti umani tra Nazioni Ute e Consiglio
d’Europa (Padova: CEDAM, 2005), 167; Marie-Aude Beernad?tpotocol 14 and New Strasbourg Procedures:
Towards Greater Efficiency? And at What PriceBEyropean Human Rights Law Revi€®2004): 545-547
(especially, with respect to the execution of treu€s judgments, see 554-555); Ugo Villani, “lldwcollo n.

14 alla Convenzione europea dei diritti dell’'uomb8 Comunita™ internazional@2004): 487; Antonio Leandro,
“Le modifiche principali al sistema di garanziaitisito dalla CEDU introdotte con il Protocollo n4 el 13
maggio 2004” Diritto pubblico comparato ed europe(2005): 949; Eduardo Savarese, “Il Protocollo 4.alla
Convenzione europea dei diritti dell’'uomdRjvista di diritto internazional¢2004): 714.

% See Boyle, “Human Rights or Environmental righdsReassessment”, 31.
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role as a tool of human rights protection, carryiug both a preventive and repressive function. éduoer, the
States’ choice for the adoption of criminal law ysions within their jurisdictions becomes partyaibrced by
the ECtHR positive obligations. Hence, a State menpetrate a violation of the ECHR provisionssf ériminal
law system is unable to prevent or punish humahtsignfringements within its jurisdiction. As a uits the
ECtHR can check the possible lacks and omissiomeezaing the exercise of investigation and punigitme
powers, caused by the State’s inactivity, and cmsithe same State liable for the human rightatiom.

For instance, in the context of the environmentalter, Article 2 has been applied where certainvitiets
endangering the environment are so dangerous liggt also endanger human life. In particular, inesas
involving dangerous activities, as nuclear tespgrations of chemical factories with toxic emissi@r waste-
collection sites — carried out both by public auii®s and by private companies — the scope ofpibstive
obligations arising from Article 2 depends on tlarhfulness of the activities and the foreseeabdityhe risks
to life.

The influence of the ECtHR case-law relating oneéhgironmental matter also spreads on the EU Igggtem,
since it is possible to draw a kind of “integratedtrictions” table, built up from the limitatioestablished by the
ECtHR jurisprudence (in particular concerning Adic8, para. 2), as specifically improved by natlona
provisions, which can be considered as a prevaitergd within EU Member States’ legislations. Sudegrated
table - in the perspective of drafting a commorisiegion at EU level - built on both European arational
grounds, would represent a particularly useful gline for the EU legislator.
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