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1 Introduction

This contribution addresses the question of thergxof further harmonisation of substantive envinemtal
criminal law at EU level and will be based on th&@ST analysis that was executed for WP6. The foaurs s
on the various policy options that resulted from 8WOT analysis and a critical analysis of thogeoop, finally
leading to recommendations.

The structure of this contribution is as followsftek this brief introduction we will come back tdet
opportunities that were identified in the SWOT gs#é (2). Next, we will deduce the various optidos policy
action from those opportunities. Those will be lohiseth on the literature and on the earlier resedome within
the framework of EFFACE (3). After that, we will wm® to a critical analysis of the various optiony, b
addressing the question which of the various optgem beneficial to implement and which optionsld/aot
rank as high or would even be undesirable to impleng4). Section 5 will discuss alternative polimtions.
Section 6 will address the gquestion of the extenthich further EU harmonisation is the way forwaBection 7
will ask the question to what extent the policyiops that will be advanced are effective. The affeness
guestion in this respect will directly link backttee SWOT analysis and will hence ask the questibether the
policy option provides an opportunity either toweh particular weakness addressed in the SWOsisalr to
exploit particular strengths. Section 8 will cordgu

2 Opportunities

The conclusions from the SWOT analysis are summeiis Table 1 below.

Table 1: Overview of Strengths, Weaknesses, Opportunitiesand Threats

Strengths Weaknesses

¢ Comprehensive legal framework e Inconsistency and lack of coherence between EU
on EU criminal law criminal law and EU administrative law on the
harmonisation protection of the environment

¢ Emergence of the EU as a global e Lack of legal certainty
actor in the field of e Gaps in the law- substantive criminal law [
environmental criminal law *  Weaknesses in investigation and [Iprosecution of

¢ Combination of EU criminal law environmental crime at EU level (]

with [Jadministrative law [
¢ Inclusion of environmental crime
within [Ithe scope of the work of

EU criminal justice agencies
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Opportunities Threats

» Use of Articles 83(1) and 83(2) TFEU to » Persistence of legislative and policy inertia in
address gaps in the law the field of EU criminal law

«  Clarifying the relationship between e Danger that developments on substantive
environmental criminal law and anti-money criminal law are overshadowed by
laundering law negotiations on the EPPO

e Ensuring legal certainty in EU law on
environmental crime

«  Clarifying the relationship between EU
criminal law and EU administrative law on
the protection of the environment

e Strengthening the role of Eurojust in the figl
against environmental crime

e  Clarifying the role of the European Public
Prosecutor’s Office (EPPO) in the field of
environmental crime

As described in the table above, in the SWOT amabwvariety of opportunities were presented, follg from

particular weaknesses we identified. This part adltiress these opportunities in detail. It willfson: the Use
of Article 83(1) TFEU to address gaps in the laec{®on 2.1); Clarifying the relationship betweewiesnmental

criminal law and anti-money laundering law (sect); ensuring legal certainty in EU law on enmimental

crime (section 2.3); Clarifying the relationshiptween EU criminal law and EU administrative law tire

protection of the environment (section 2.4); anergjthening and clarifying the role of EU crimirjaktice

agencies including Eurojust and the European Publasecutor’s Office in the field of environmentalme

(section 2.5).

2.1 Use of Article 83(1) TFEU to address gaps in
environmental criminal law

One opportunity is to use Article 83(1) TFEU funtha order to address current gaps in EU envirorialen
criminal law. Article 83(1) confers upon the EurapeUnion competence to define criminal offences ahopt
criminal sanctions in the field of conduct related'securitise’ criminal law including organisedroe. Article
83(1) can be used as a legal basis for the developaf further EU criminal law measures on wildlifafficking
and organised trafficking in waste. It can alsaubed in conjunction with Article 83(2) TFEU, whiaftroduces
a model of ‘functional criminalisation’ at EU leydb introduce a list of aggravating circumstanoselated to
organised crime ithe general EU instruments on the protection ofetinéironment in the field of criminal laiv.

! On the development of EU competence to criminalieler Article 83(2) TFEU see V. Mitsilegas, ‘EU
Criminal Law Competence After Lisbon: From Secssgtl to Functional Criminalisation’ in D. Acosta a@d
Murphy (eds.)EU Security and Justice Law, Hart, 2014, pp.110-129.
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Both paragraphs of Article 83 TFEU can be usedtgallbases for the development of further EU craniaw
on environmental crimé.

2.2 Clarifying the relationship between environmental
criminal law and anti-money laundering law

Another opportunity is to clarify the relationstiptween environmental criminal law and anti-morayndering
law. This clarification involves both the interreaid the external aspects of EU anti-money laundgdaw. With
regard to the internal aspects, and a s has bgeedaforcefully in the case-study on illegal loggimne of the
key gaps in the current legal framework is the latlkan express link between environmental crimiaal and
anti-money laundering laThis hinders the effectiveness of environmentahicral law both within the EU and
at the level of law enforcement co-operation witlird states, as it is not always clear that prosefedm
environmental offences are considered to be praceédrime for the purposes of anti-money laundgtaw.
These gaps can be addressed by revising EU angyrlanndering law to include express referencespazific
environmental offences as money laundering pregliofiences. This move would enhance legal certamthe
implementation of anti-money laundering law at oadil level among EU Member States. These intertal E
developments should be coupled with the emergehtteed=U as a global actor in the field, by loblyifor the
amendment of international hard and soft law imegnts (in particular the 40 Recommendations oRihancial
Action Task Force (FATF)) to require states to unle specific environmental offences as predicafenoés in
domestic criminal law on money laundering. Thesestiipments would ensure a global level-playingdfighich
would contribute towards effective internationaiayeration.

2.3 Ensuring legal certainty in EU law on environmental
crime

A third opportunity consists of attempting to acliea greater degree of legal certainty in EU emritental
criminal law. The current EU Directives on enviroemal criminal law have introduced criminalisationa
complex manner. This is the case in particular wifie environmental crime Directive, which introdsice
criminalisation by reference to a plethora of otimstruments of EU secondary law on the protectbrihe
environment. From a criminal law perspective, tapproach presents challenges for legal certainty the
principle of legality as enshrined in Article 49(df the Charter of Fundamental Righti.also renders the task
of transposition of the criminal law provisions Mlember States complex and may lead to inconsisenici
implementation. The entry into force of the Lisbbreaty- and in particular Article 83(2) TFEU- enablthe
Union legislatorto revise the relevant Directives in order to introduce greater legal certainty. This can be
done following the evaluation of the implementatadrihe Directives by the Commission.

2 See Grasso, G., Sicurella, R., Scalia, V. (20AB)cles 82-86 of the Treaty on the Functioninglod European
Union and Environmental Crime. Study in the framewaf the EFFACE research project, Catania: Unitgrs
of Catania.

% Saunders, J. and J. Hein, EUTR CITES and moneyking: A case study on the challenges to cootekha
enforcement in tackling illegal logging. A study the EFFACE project. Chatham House: London.

* On the principle of legality, see V. Mitsilegasrticle 49 - Principles of Legality and Proportidita of
Criminal Offences and Penalties’, in S. Peers, &rvidy, J. Kenner and A. Ward (edsThe EU Charter of
Fundamental Rights. A Commentary, Hart/Beck, 2014, pp.1351-1373.
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2.4 Clarifying the relationship between EU criminal law and
EU administrative law on the protection of the
environment

A key opportunity consists of clarifying the retatship between EU criminal law and EU administetigw
with regard to the protection of the environmenteTcurrent EU legal framework on the protectiontlu#
environment consists of new criminal law instrunsefihe Directives on environmental crime and sliiprese
pollution), which apply in addition to extensive Eidiministrative law provisions in the field, inclog in
particular the environmental liability Directiveh@& entry into force of the Lisbon Treaty, and intigalar the
introduction of Article 83(2) TFEU, provides a firslass opportunity to consider and clarify theati@inship
between EU criminal and administrative law in tiedldf of environmental protection, and make choiassto
which conduct should be treated most appropriagéaycriminal and which conduct should be treatedtmos
appropriately as non-criminal (jncluding adminisitra) infractions at EU level. This clarificatiorogld ensure
consistent approaches on the protection of ther@mvient in Member States and contribute towardsebpect
of the principle of proportionality in criminal &fhces and sanctions enshrined in Article 49(2hefGharter.
EU institutions have embarked on a similar exerpisgt-Lisbon in the field of market abuse, where arallel
legal instruments- an administrative law Regulagod a criminal law Directive- have been adopted.

2.5 Strengthening and clarifying the role of EU criminal
justice agencies in the field of EU environmental
criminal law- the role of Eurojust and the European
Public Prosecutor’s Office

An opportunity which is closely related to the cias of further EU intervention in the field of ssthntive
environmental criminal law involves clarifying asttengthening the role of EU criminal justice ageadn the
field of environmental crime. A key step forwardtiis direction would be to strengthen the roleéeafojust in
the field. The importance of the need to ensurecéffeness in the enforcement of environmental icanaw
has been highlighted by Eurojust in a recent Rebhtere is further scope to enhance the role of jEstin the
fight against environmental crime. One way forwarthe prioritisation of the fight against enviroamntal crime
by Eurojust itself, a trend which can be discerimethe development of the workload of Eurojustecent years.
The Treaty of Lisbon provides further opportunitiaere broadly by providing a legal basis- Article BFEU-
which enables the strengthening of the powers abjlst, most notably in empowering Eurojust to iate
investigations in relation to serious crime affegtiwo or more Member States or requiring a pro$eclon
common bases (Article 85(1)(a)). Environmental erimould fall within this scope. Negotiations on asp
Lisbon Regulation on Eurojust are currently undaywbut these are conducted in parallel (and piaignin the
shadow of) negotiations to establish a Europeari®Rbosecutor’s Office (EPPG)Another opportunity arises
from the current negotiations to establish an @ffaf a European Public Prosecutor (EPPO). Althotigh
precise form and structure of the EPPO are yetetdinalised, the establishment of an EPPO will b@agor
innovation in EU criminal law in transferring powgeof investigation and prosecution from the natidoahe
supranational level. The mandate of the EPPO wilktst in the investigation and prosecution of néfes related

® On the principle of proportionality, see V. Mitsijas, ‘Article 49 - Principles of Legality and Pooiionality of
Criminal Offences and Penalties’, in S. Peers, &rvidy, J. Kenner and A. Ward (edsThe EU Charter of
Fundamental Rights. A Commentary, Hart/Beck, 2014, pp.1351-1373.

® Eurojust, Strategic Project on Environmental CrilReport finalised in October 2014.

" See Grasso, G., Sicurella, R., Scalia, V. (20AB)cles 82-86 of the Treaty on the Functioninglod European
Union and Environmental Crime. Study in the framedwaf the EFFACE research project, Catania: Unitgrs
of Catania.
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to fraud against the Union’s financial interestspActs of environmental crime may be included engbope of
the EPPO if they are considered to be ‘ancillafgmes’ related to fraud — however the definitionl &cope of
such ‘ancillary offences’ is currently under negttin. At a later stage, Article 86(4) TFEU allof the
extension of the mandate of the EPPO to includews&icrime having a cross-border dimension. Ihisstlikely
that, if this provision is used, that environmera@me will fall expressly within the mandate oetEPPO.

3 Options

The different options for action at the policy lewerrespond to the opportunities identified aboag,well as
from earlier research and doctrine. These optialsiaw be briefly reviewed and illustrated in madetail.

3.1 Using Article 83 TFEU to harmonise further EU
environmental criminal law

Article 83(1) can be used as a legal basis forddnelopment of further EU criminal law measureswalalife
trafficking and organised trafficking in waste. 8ifie Directives on the criminalisation of wildliferafficking
and organised trafficking in waste can be adoptdflalevel. Article 83(1) can also be used in cojion with
Article 83(2) TFEU, which introduces a model ofrifttional criminalisation’ at EU level, to introdueelist of
aggravating circumstances related to organisedeciimthe general EU instruments on the protectibithe
environment in the field of criminal law.

3.2 Reforming EU and global anti-money laundering
standards

EU anti-money laundering law can be revised to essly include environmental offences as money laxing
predicate offences. This move would enhance legiahinty in the implementation of anti-money lauridg law

at national level among EU Member States. Theserriat EU developments should be coupled with the
emergence of the EU as a global actor in the figydiobbying for the amendment of internationalchand soft
law instruments (in particular the 40 Recommendetiof the Financial Action Task Force (FATF)) tquee
states to include specific environmental offencespeedicate offences in domestic criminal law onneno
laundering

3.3 Revising the environmental crime Directive to ensure
greater legal certainty with regard to criminalisation

The Directive on environmental crime has introdu@giininalisation in a complex manner, by introdugin
criminalisation by reference to a plethora of otimstruments of EU secondary law on the protectbrihe
environment. The entry into force of the Lisbondige and in particular Article 83(2) TFEU- enabtes Union
legislator to revise the relevant Directives inerdo introduce greater legal certainty. The Dikectcan be
revised to articulate in a more direct manner tivedaict which is being criminalised.
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3.4 Revising the environmental crime and environmental
liability Directives to ensure clarity on the relationship
between criminal and administrative law

Article 83(2) TFEU, provides a first-class oppotitynto consider and clarify the relationship betweleU
criminal and administrative law in the field of émnmental protection, and make choices as to whalduct
should be treated most appropriately as crimindlwahich conduct should be treated most appropyiasinon-
criminal (jncluding administrative) infractions @&U level. The Directives on environmental crime and
environmental liability can be revised in order foe relationship between criminal and administeataw to be
further clarified. EU institutions have embarked asimilar exercise post-Lisbon in the field of ketrabuse,
where two parallel legal instruments- an admintstealaw Regulation and a criminal law Directiveave been
adopted.

3.5 Granting greater powers to Eurojust and expanding the
competence of the EPPO in the field of environmental
crime

Two further options would be to increase and djattife powers of EU criminal justice agencies in fiieéd of
environmental crime. Article 85 TFEU can be usedxtend the powers to Eurojust initiate invesiigat in
relation to serious crime affecting two or more Mmm States or requiring a prosecution on commorsas
(Article 85(1)(a)), which include environmental me. Environmental crime will fall within the mandadf the
European Public Prosecutor's Office under the ailyenegotiated EPPO Regulation if these offences a
considered to be ‘ancillary offences’ related taufil. At a later stage, Article 86(4) TFEU allows tbe
extension of the mandate of the EPPO to includewsecrime having a cross-border dimension

4 C(Critical analysis of options

4.1 Using Article 83 TFEU to harmonise further EU
environmental criminal law

One option for going forward is to enhance EU hanigetion in the field of substantive criminal law the use
of Article 83(1) TFEU to harmonise national crimitegislation in the fields of wildlife traffickingind organised
trafficking in waste. It could be argued that swdnduct is already covered by EU and national latis on
organised crime (and in particular the Frameworkifien on participation in a criminal organisatiand that
some elements of these offences already fall withenscope of the environmental crime Directive wideer,
introducing specific EU legislation criminalisingildlife trafficking and organised trafficking in vste would
have the advantage of legal certainty and of ptaaojmon Member States clear duties to introducea@leriminal
offences specifically focused on trafficking in thdomestic legal systems when implementing EU |awe
trafficking dimension in both phenomena demonssratecross-border dimension which meets the legsisba
requirements of Article 83(1) TFEU and complieshatite principle of subsidiarity. Further harmonigatin the
field would also enhance judicial cooperation, amgarticular the operation of the European Arfé&rrant
Framework Decision, which has removed the requirgnte verify dual criminality for environmental one
including illicit trafficking in endangered animspecies and in endangered plant species and eafieti

8 Article 2(2).
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4.2 Reforming EU and global anti-money laundering
standards

Another option for change would be to make the lelftween environmental crime and money launderingem
explicit at both the EU and the global level. A kegy to achieve this is to expressly include envinental
offences as predicate offences in money laundéaiwg The recently adopted fourth money launderimg@ive
contains a broad definition of predicate offenagduding all offences which are punishable by degiron of
liberty or a detention order for a maximum of méhen one year or, as regards Member States tha &av
minimum threshold for offences in their legal systeall offences punishable by deprivation of ligedr a
detention order for a minimum of more than six nhefitThe extensive scope of the predicate offencesdade
serious crime as defined above would include a rmirobenvironmental offences. However, expresstjuiding
environmental crime in the list of money launderprgdicate offences would overcome differencesaitional
legal approaches to the criminalisation of envirental crime and focus the mind of investigative and
prosecutorial authorities on pursuing the proce#dsvironmental crime. In this context, greatekéiges can be
made between the criminalisation of the launderofgthe proceeds of environmental crime and their
confiscation.

4.3 Revising the environmental crime Directive to ensure
greater legal certainty with regard to criminalisation

The environmental crime Directive criminalises aért categories of conduct if it is unlawful. Thernte
‘unlawful’ is defined by reference to a list of se@l EU Directives which are attached as an anodke text of
the Directive. This method of criminalisation raisserious legal certainty concerns and raisesubstipn of the
compatibility of the Directive with Article 49 ofhe Charter of Fundamental Rights, and in partictiber
principle of legality in criminal offences and s#pos. The current approach may also lead to
overcriminalisation, as the precise relationshiphef criminalisation required by the Directive &hd scope and
content of the various Directives listed in the exis unclear. A way forward would be to revise Bigective in
order to define the concept of unlawfulness inraaiand express manner, by focusing on specifegosies of
conduct and mens rea rather than on a list of INtex: Such a development would also ensure aareagree
of legal certainty and harmonisation. It would adstance judicial cooperation, and in particularaperation of
the European Arrest Warrant Framework Decisionchviiias removed the requirement to verify dual aratity
for environmental crimé’

4.4 Revising the environmental crime and environmental
liability Directives to ensure clarity on the relationship
between criminal and administrative law

In examining opportunities for further legislatiirgervention in the field of environmental crimirialw, a key
question is whether criminal law is the best wagwird to address effectively the phenomenon of aond
detrimental to the environment- or whether admiatiste law does provide with more effective sologpat least
for non-serious types of conduct. A way to launhbfs tconversation is to revisit existing EU crimirehd
administrative law related to the protection of #evironment and revise such legislation if necgssaThis
move may be considered as constituting legislativerkill especially by those who would not wishrenpen

° Article 3(4)(f).
10 Article 2(2).
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carefully worded legislative compromises at EU le#owever, revising existing EU law in the fieldowld not
only provide the opportunity to modernise and agsligaps in the current system, but also enablitmeh of a
conversation of the relationship between criminadl @dministrative law in relation to the protectioh the

environment. Such a move has already happened &\ElUin the context of legislation on insider lileg and

market abuse, with a Regulation and a Directiveregking enforcement from an administrative and icaiaw

perspective respectively being adopted. The ctatiion of the relationship between criminal and endstrative

law on the protection of the environment may adyualad to decriminalisation, and to a careful eksation of

the possibilities offered by administrative enfanemt in the field. According to the principle ofexftiveness of
Union law, electing to treat conduct detrimentalthe environment as an administrative — and natiraial-

offence would essentially limit Member States’ azpato treat the same conduct as a criminal offeatthe
national level*

4.5 Granting greater powers to Eurojust and expanding the
competence of the EPPO in the field of environmental
crime

A question which is inextricably related to oppwoities to further harmonise substantive criminak lan
environmental crime is the extent to which suchmarmalisation can lead to effective investigativedan
prosecutorial action at EU and Member State leUbé role of Eurojust and the European Public Prases
Office are central in this context. The TFEU opehs possibility to strengthen the powers of Eurbjog
granting the latter powers to initiate investigaion Member States. This increase in powers wbalk the
potential to result in a greater focus on the itigasion and prosecution of environmental crimeational level.
Current negotiations on a new Eurojust Regulatanmd(the general approach reached by the Counsjbriimg
2015) indicate that Eurojust will not be grantedst powers. In this light, the main contributioattBurojust can
make in the fight against environmental crime & ¥$ coordinating role in particular in comple&risnational
cases involving more than two jurisdictions. Furtbepacity to fight environmental crime will be @ddby the
establishment of a European Public Prosecutor'sc@ffa Regulation on which is currently being négetd
under the legal basis of Article 86 TFEU. Enviromta crime may fall within the competence of thePEPto
the extent that it is considered to be an ancillzfgnce to the offences which form the EPPO maandate,
namely fraud against the EU budget and relatedno#fe. Article 86(4) TFEU leaves open the possibitit
legislating in the future to expand the competesfae EPPO in the field of serious crime having@ss- border
dimension. Environmental crime is a prime candidite inclusion in such a list if and when the EPPO
Regulation (whose inaugural version is not yetlfseal at the time of writing) is adopted.

5 Alternative policy options

The main alternative policy option is to shift tteeus from further harmonisation of environmentainal law
to the use of administrative sanctions to addresslact detrimental to the environment. Howeversexg EU
environmental criminal law leaves much to be desineterms of legal certainty and focus. Furthenf@nisation
of environmental criminal law should not necesydehd in heavier criminalisation, but would rattesd to the

1 v. Mitsilegas, ‘From Overcriminalisation to Deciimalisation. The Many Faces of Effectiveness indpean
Criminal Law’ in New Journal of European Criminal Law, vol.5, 2014, pp.415-424.
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achievement of a higher degree of legal certaimty bn terms of the use of criminal law and in terof its
relationship with administrative law.

6 Harmonization and coordination

The opportunities presented involve a combinatidnharmonisation and coordination initiatives. Ferth
harmonisation of environmental criminal law willveaa three-fold function:

- To address gaps in current environmental crimiaal, Imost notably by legislating specifically on
serious forms of cross-border environmental crimeluiding wildlife trafficking and organised
trafficking in waste.

- To ensure the achievement of a greater degreegaf tertainty and compliance with the principle of
legality of criminal offences and sanctions as ensid in Article 49 of the EU Charter of Fundaménta
Rights; and

- To clarify the relationship between criminal andréwistrative law regarding the protection of the
environment, and in this manner to set clear lintitsriminalisation at national and EU level.

Further harmonisation will be effective if backeg by a higher degree of coordination in the fiefd o
environmental criminal law. Such coordination carglchieved at three levels:

- By ensuring the smooth operation of the principlermtual recognition in criminal matters, and in
particular the European Arrest Warrant Frameworkiflen, by providing legal certainty and a high
degree of harmonisation in substantive environmentainal law;

- By focusing the coordination role of Eurojust oe fight against environmental crime (including e t
laundering of the proceeds of environmental crinmth in terms of cross-border investigations and
prosecutions and in terms of the resolution of kbatsfof jurisdiction.

- By considering the role that the EPPO can playhafteld of environmental criminal law, either bet
framing of environmental crime as an ancillary aoffe falling within EPPO competence, or in the longe
term by using Article 86(4) TFEU to extend of th®FO mandate to cover serious environmental
offences having a cross-border dimension.

7 Effectiveness

The SWOT analysis identified three main areas cfkmesses in the field of EU substantive environalent
criminal law: the lack of legal certainty; gapstie law; and weaknesses in the investigation angegution of
environmental crime.

The recommendations for law reform outlined in {raper address these weaknesses directly.

The lack of legal certainty can be addressed bgvision of the environmental crime Directive irder to clarify

the scope of the environmental offences prescribe&U law; the reconfiguration of the relationshigtween
administrative and criminal law as regards thegmton of the environment. The achievement of atgredegree
of legal certainty will ensure compliance with Af& 49 of the Charter of Fundamental Rights, whtlé¢he same
time facilitating judicial cooperation in criminahatters, in particular the operation of the Europdéarest

Warrant Framework Decision.
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Gaps in the law can be addressed by further EU t@isation of substantive criminal law by legislatin
specifically on serious forms of cross-border emwvinental crime including wildlife trafficking andrganised
trafficking in waste. Specific criminalisation didse offences will ensure both greater legal casteand the
prioritisation of the fight against these phenombpd&U and national authorities. Gaps can alsodogessed by
revising EU anti-money laundering law to expressiglude environmental crime as a money laundering
predicate offence.

Weaknesses in investigation and prosecution caaddeessed by achieving a greater degree of haratams
and legal certainty in the field of substantive iemvmental criminal law but also by ensuring a tgedocus of
EU criminal justice agencies such as Eurojust enfifjht against environmental crime via increadiisg of its
coordinating powers. The future development ofEREO may also contribute in this context, espscifih the

longer term environmental crime falls within thenieof the EPPO.

8 Conclusions

The paper has set out to recommend a number afypofitions in the field of the harmonisation of stntive
environmental criminal law at EU level (see TabjeThe line taken is that further harmonisatiodesirable, but
that such harmonisation should not lead to oveicaiisation. On the contrary, further harmonisatiwili serve
as a safeguard enhancing legal certainty and camgdi with the principle of legality in criminal efices and
sanctions and can serve to clarify the relationdiepween criminal and administrative environmerigal.
Further harmonisation can also address current igaghge law, especially with regard to the crimisation of
serious forms of cross-border environmental crime e laundering of the proceeds of environmeriaie. It
has been argued that further harmonisation of anbge criminal law should go hand in hand- andldou
contribute towards- more effective judicial coopina, investigation and prosecution of environménoftéences
by the EU and Member States. Further harmonisateam facilitate the operation of mutual recognition
criminal matters, and most notably of the FramewDekision on the European Arrest Warrant. Eurojust,its
coordinating functions, and in the longer term Eheopean Public Prosecutor’s Office, can play ailegrole
towards the development of an effective EU crimiaal framework on the protection of the environment

10
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Table2: Summary of the policy options

Option Recom-  Political Priority

mended feasibility

EU * UseArt. 83(1) and (2) TFEU as legal basis yqq
for the development of measures such as o
wildlife trafficking, organized trafficking in
waste and introducing a list of aggravating
circumstances related to organized crime ir
the general EU instruments on the protectic
of the environment in the field of criminal
law

medium +

¢ Revise EU anti-money laundering law to
include express references to specific
environmental offences as money launderir
predicate offences

Yes medium +

e Lobbying for the amendment of 40 Yes high +-
Recommendations of the Financial Action
Task Force to require States to include
environmental offences as predicate offenc
in domestic criminal law on money
laundering

e Use Art. 83(2) TFEU as a legal basis to rev
the EU Directives in order to introduce
greater legal certainty (e.g. by articulating ir
more direct manner the conduct which is
being criminalized)

e Use Art. 83(2) TFEU to clarify the
relationship between the Directives on
environmental crime and environmental
liability

Yes medium +

Yes medium +

e Grant greater power to Eurojust through Yes high +-
enhancing its coordinating role in particularl
complex transnational cases

e Framing environmental crime as an ancillar

Yes high +/-
offence falling within EPPO competence

¢ Use 86(4) TFEU as a legal basis to expand
the mandate of the EPPO to include seriout
crime having a cross-border dimension

Yes medium +/-

11



Area 2: Substantive environmental criminal lawhe £EU

References

Eurojust, Strategic Project on Environmental CrifReport finalised in October 2014.

Grasso, G., Sicurella, R., Scalia, V. (2015). Aetic82-86 of the Treaty on the Functioning of thedpean
Union and Environmental Crime. Study in the framawaf the EFFACE research project, Catania:
University of Catania

V. Mitsilegas, ‘From Overcriminalisation to Decringlisation. The Many Faces of Effectiveness in paem
Criminal Law’ in New Journal of European Criminaw, vol.5, 2014, pp.415-424.

V. Mitsilegas, ‘EU Criminal Law Competence Aftershion: From Securitised to Functional Criminalisatio
D. Acosta and C. Murphy (eds.), EU Security andided aw, Hart, 2014, pp.110-129.

V. Mitsilegas, ‘Article 49 - Principles of Legalitgnd Proportionality of Criminal Offences and Pé&eal, in S.
Peers, T. Hervey, J. Kenner and A. Ward (eds.),HbeCharter of Fundamental Rights. A Commentary,
Hart/Beck, 2014, pp.1351-1373.

Saunders, J. and J. Hein, EUTR CITES and moneyl&xing: A case study on the challenges to coordhat
enforcement in tackling illegal logging. A study the EFFACE project. Chatham House: London

12






